2011--Beware--Supreme Court Broadens Scope of Associational Retaliation Claims under Title VII

The U.S. Supreme Court recently significantly expanded the scope of Title VII’s anti-retaliation provision to an ill-defined group of relatives, friends, and close associates of a discrimination claimant.  The Court ruled that an employee may sue his employer for retaliation after he was fired because his fiancé filed a sex discrimination charge against their mutual employer.  Thompson v. North American Stainless, No. 09-291 (Jan. 24, 2011).  The Court unanimously reversed the grant of summary judgment to the employer and returned the case for further proceedings.

Title VII of the Civil Rights Act of 1964 provides that “[i]t shall be an unlawful employment practice for an employer to discriminate against any of his employees … because he has made a charge” under Title VII. 42 U.S.C. §2000e-3(a). The statute permits “a person claiming to be aggrieved” to file a charge with the EEOC alleging that the employer committed an unlawful employment practice, and, if the EEOC declines to sue the employer, it permits a civil action to “be brought … by the person claiming to be aggrieved … by the alleged unlawful employment practice.” §2000e-5(b), (f)(1).

The Facts

Miriam Regalado filed a charge with the Equal Employment Opportunity Commission alleging that her supervisors discriminated against her based upon her gender.  Approximately three weeks after the employer was notified of the charge by the EEOC, Regalado’s then-fiancé and now-husband, Eric Thompson, who worked for the same company, was discharged.  Thompson filed his own EEOC charge, claiming that his termination amounted to retaliation for the filing of his fiancé’s EEOC charge.  The company maintained that Thompson was fired for performance reasons unrelated to Regalado’s EEOC charge.  The EEOC issued a probable cause finding, and Thompson filed suit.  

Supreme Court Decision

The Supreme Court first noted that the procedural posture of the case (i.e., before a full trial) required it to assume the employer fired Thompson in order to retaliate against Regalado for filing a charge of discrimination.  The Court then determined that Thompson had standing to bring a suit against the employer for retaliation under Title VII.  According to the Court, this clearly follows its 2006 decision in Burlington N. & S. F. R. Co. v. White, 548 U.S. 53, in which it held that Title VII’s anti-retaliation provision must be construed to cover a broad range of employer conduct and to prohibit any employer action that “well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.”  The Court thought “it obvious that a reasonable worker might be dissuaded from engaging in protected activity if she knew that her fiancé would be fired.”

The employer argued that opening up Title VII claims to third parties “will lead to difficult line drawing problems concerning the types of relationships entitled to protections” and an employer will risk having to defend against claims “anytime it fires any employee who happens to have a connection to a different employee who filed a charge with EEOC.”  The Supreme Court, recognized the difficulty for employers, but nevertheless held, “Title VII’s antiretaliation provision is worded broadly [and] no textual basis [calls for] an exception to it for third-party reprisals, and a preference for clear rules cannot justify departure from the statutory text.”  It continued, “We expect that firing a close family member will almost always meet the Burlington standard, and inflicting a milder reprisal on a mere acquaintance will almost never do so, but beyond that we are reluctant to generalize.”   The case was sent back for further proceedings.  
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