2011--Watch Out for More EEOC Charges and Stepped-Up EEOC Enforcement Efforts

	Charges of Job Discrimination against Employers Hit Record High in FY 2010, EEOC Reports
	


The Equal Employment Opportunity Commission has confirmed the suspicions of attorneys practicing in the labor and employment area. Individuals are bringing more charges of workplace discrimination against their private-sector employers than ever before.  The EEOC has reported that it received nearly 100,000 workplace discrimination charges in its fiscal year 2010 (ending September 30, 2010).  The number of charges filed (99,922) is more than seven percent higher than the year before.  The agency noted another record for FY 2010:  through its enforcement, mediation and litigation programs, it secured more than $404 million in monetary benefits from employers.

The EEOC enforces the following federal laws prohibiting employment discrimination:

· Title VII of the Civil Rights Act (Title VII), 

· the Equal Pay Act (EPA), 

· the Age Discrimination in Employment Act (ADEA), 

· the Americans with Disabilities Act (ADA), and 

· the Genetic Information Nondiscrimination Act (GINA).

The number of individual charge filings increased in each category.  For the first time ever, retaliation under all statutes (36,258) was the most frequently filed charge. (Individuals often file retaliation charges with other types of discrimination charges.) Race discrimination charges (35,890) dropped to second place, though still an increase from the previous year (33,937).  In addition, the EEOC receive 201 charges under GINA in its first year of enforcement.

What to Expect

The EEOC has been energized by the December 2010 confirmations of a new chair of the commission, two new commissioners, and a new general counsel, as well as the hiring of new front-line staff.  Moreover, the agency has stated that it is continuing “its concerted effort to build a strong national systemic enforcement program.  At the end of the fiscal year, 465 systemic investigations, involving more than 2,000 charges, were being undertaken.”  The emphasis on systemic or class-wide discrimination means the agency is devoting resources to bring more multiple-plaintiff cases against employers.
What to Do

Employers can lower the risk of costly and burdensome litigation and EEOC enforcement actions by reviewing their pay, promotion and decision-making practices and policies with counsel to ensure they are in compliance with the law.  It’s much better to be proactive in doing this than to wait until the EEOC comes knocking at your door.  Also, to avoid retaliation charges, be sure an employee who has filed a charge or complained of discrimination is treated fairly in all employment decisions. 
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Retaliation charges became the most common charge filed with the U.S. Equal Employment Opportunity Commission (EEOC) in fiscal year 2010, surpassing race discrimination, the agency announced on Jan. 11, 2011. 

Retaliation charges rose to 36.3 percent of the agency’s 2010 charges with 36,258 charges filed in the fiscal year, up from 33,613 in 2009. The number of race discrimination charges filed with the agency rose as well, up to 35,890 from 33,579 in 2009, and represented 35.9 percent of charges filed with the agency. In 2010, both retaliation and race discrimination were filed in 36 percent of charges. 

The continued rise in retaliation claims shouldn’t be a surprise, according to Don Livingston, an attorney with Akin Gump in Washington, D.C., and former general counsel with the EEOC. 

He noted in a Jan. 11, 2011, interview that retaliation can be asserted under all of the anti-discrimination laws. Moreover, the standard for retaliation claims “has been softened to the point where all sorts of workplace interactions could be viewed as retaliation,” he added. He noted that the Supreme Court’s decision in Burlington Northern v. White, 548 U.S. 53 (2006), broadened the types of actions by an employer that could be viewed as actionable retaliation.

Prudent employers will think about the possibility of retaliation claims at all times when interacting with potential charging parties, he remarked. Whether they administer discipline, change an employee’s assignments or move an individual’s office, employers should be able to document the bona fide reasons for taking these actions.

EEOC investigators are looking for retaliation, Livingston cautioned, saying that investigators have a “more heightened interest in the issue” and are the ones who typically write out charges. Employers that are alert to the high number of retaliation charges can take more precautions to “document any post-charge interactions so they won’t be viewed as retaliation,” Livingston observed.

All Charge Numbers Rose
While retaliation became the most common charge and the number of race discrimination charges increased, charge numbers under all of the laws the EEOC enforces rose in 2010, the agency noted. 

That included the following:

· Sex discrimination charges increased from 28,028 in 2009 to 29,029 in 2010. 

· National origin discrimination charges rose from 11,134 in 2009 to 11,304 in 2010.

· Religious discrimination charges rose from 3,386 in 2009 to 3,790 in 2010.

· Age discrimination charges rose from 22,778 in 2009 to 23,264 in 2010.

· Disability charges rose from 21,451 in 2009 to 25,165 in 2010. 

· Equal Pay Act charges rose from 942 in 2009 to 1,044 in 2010. 

In addition, Genetic Information Nondiscrimination Act (GINA) charges totaled 201 in 2010, the first year GINA charges were filed with the agency. 

The number of overall charges at the agency rose from 93,277 in 2009 to 99,922 in 2010. The agency attributed the rise to multiple factors, including economic conditions, increased diversity and demographic shifts in the labor force, employees’ greater awareness of the law, improvements in the EEOC’s intake practices and customer service, and greater accessibility to the public.

The EEOC secured more than $404 million in monetary benefits from employers through its enforcement, mediation and litigation programs—the highest amount of monetary relief ever obtained by the commission through the administrative process. 

The agency continued its effort to build a strong national systemic enforcement program. At the end of the fiscal year, 465 systemic investigations involving more than 2,000 charges were being undertaken.

“Discrimination continues to be a substantial problem for too many job seekers and workers, and we must continue to build our capacity to enforce the laws that ensure that workplaces are free of unlawful bias,” remarked EEOC Chair Jacqueline Berrien.
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