HOW TO TERMINATE AN EMPLOYEE WITHOUT LOSING YOUR BUSINESS--CHECKLIST FOR TERMINATION OF EMPLOYEES  

Termination of an employee, whether for cause, or a lay-off because of business conditions, can be the trigger for a lawsuit, if not handled properly.  Especially in these tough economic times, too many employers have terminated or laid off employees to save money, only to spend much, much more defending a lawsuit over whether the termination was legal.  Even if you have written employment policies or a handbook which, as we recommend, confirm that all employees are “at-will”, you need to be able to show that the termination was not really the result of unlawful discrimination or retaliation or a breach of an oral or written agreement.  

An employer should look at every termination as a potential costly lawsuit. Before making the decision to terminate, go over a checklist of factors, to cover your bases as best you can should a lawsuit result. If there is any question about where you stand, you should consult legal counsel to evaluate the termination decision before acting.  These are just a few of the points to review before making the final decision to terminate an employee.

Factors to analyze:

1.  Commitments.  Be sure no written or oral promises or representations have been made to the employee about conditions which must be met before termination or which “guaranty” employment for a certain period.  Sometimes job offers, employment agreements, non-compete agreements, and even oral statements made by managers of the business can be used by employees as grounds for arguing their job was protected.  This is particularly true of executive-level employees who generally want such protection before accepting a job.    
2.  Documentation.  Be sure the reason for a “for cause” termination is sufficiently documented.  Start with the premise that in a hearing or trial, the fact-finder will feel “if it isn’t documented in writing, it didn’t happen”. Make sure, after reviewing the documentation, that the termination appears to a third party to be justified and consistent with treatment of other employees.  If the reason for termination is performance-related, look at whether there is a history of performance evaluations which negate the stated reason for the discharge now.

3.  Protected Status.  If the employee is a member of a protected group under anti-discrimination statutes, be sure that protected status does not appear to have been the true reason for the termination.  These can be “high-risk” terminations.  Look at not just possible outright discrimination, but general assumptions based on the employee’s sex, race, religion, national origin, age, or disability, such as childbearing or childrearing concerns for a female employee, presumptions of weakness or frailty for a disabled employee, and presumptions about an older employee not being able to keep up with technology.  Make sure the employee being terminated has not alleged discrimination or harassment based on his or her protected status for which the termination could be considered retaliation.  This is the most dangerous employment lawsuit of all.

4.  Protected Leave.  Be sure the termination does not appear to be motivated by the employee’s taking leave for a worker’s compensation injury, family medical leave, or other protected leave.  A termination that falls right on the heels of such leave may raise red flags.  A co-worker or supervisor may have made a derogatory remark about the employee’s taking of the leave.  If you have to terminate an employee under those circumstances, make sure your documentation and justification will stand up to scrutiny.
5. Layoff Determinations.  If the termination is part of a reduction in force:

a.   Is attrition, reduction of salaries, or reduction of work hours a logical alternative to            the layoff?

b.   Is there a policy governing how employees are selected for lay-off or a severance pay policy that must be followed?

c. If there is no policy specifying how employees are selected for layoff, was the selection done on an objective, non-discriminatory basis? If there is an adverse impact on “protected groups”, the method of selection will be subject to greater scrutiny.  The more objective the criteria used to identify those to be laid off, the better you will fare.

6. Policies Followed.  Be sure you have followed procedures outlined in your employee handbook or policies.  Hopefully, your policies leave room for variance under appropriate conditions for immediate termination if that is your situation, even if they provide for progressive discipline in less urgent situations.  Document for your file that you have followed any progressive discipline steps required.  Be specific in disciplinary warnings about the conduct justifying the termination.  Don’t just say “attitude problem”, “attendance problem”, or “personality conflict”.  If the employee failed to meet requirements imposed in a disciplinary warning, document that failure before termination.  

Many other factors can impact the legality of a termination, depending on whether the employer has union members, how large the employer or the lay-off is, and myriad issues too numerous to cover here.  As an employer, make it a practice to calmly, objectively review each termination or lay-off you are considering, and, if you have any question about the possibility of litigation, run it by legal counsel first.  There are no guarantees the employee still won’t sue, but at least you might be better prepared to defend yourself.  

Watch for more to follow on “to-do’s” on how to handle terminations or lay-offs, and the use of severance agreements and releases.
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