GENERAL Guidelines For Employers on Fair Labor Standards Act (“FLSA”)--Wage and Hour Law, Issues
Paying Your Employees Correctly

One of the biggest problem areas for employers right now is paying their employees correctly under the FLSA, and the many regulations implementing the Act.  You probably have been reading about employers having to pay tons of money for overtime violations of the wage and hour law.  You surely don’t want to be the next one.
The FLSA is one of the most broadly applying employment laws on the books.  Other employment laws, such as those governing COBRA coverage, race, national origin, sex, religious, disability, and age discrimination, family medical leave, and many others, require a minimum threshold of the number of employees before the employer is subject to their requirements, ranging from about twelve to one hundred or more employees.  This is not true of the FLSA.  Although there are some exceptions, the employees of most employers are covered if they are engaged in “interstate commerce”.  In the era of widespread use of internet, e-mail, and cell phones to conduct business across state lines, this means just about everybody.  
Under the FLSA and its regulations, any employee covered by the Act is required to be paid time and one-half, based their “regular hourly rate”, as defined in the Act, for any hours over 40 worked in a standard work week.  This is true unless the employee is specifically exempted from this provision under exacting requirements set out in the regulations.  All employees not subject to these rigorous exemptions are referred to as “non-exempt”.  

A few problem areas in determining whether a non-exempt employee has worked over 40 hours in one week, and thus must be paid overtime are covered below.  Later articles will cover the exemptions from the overtime pay provisions for certain categories of workers, and how the regular hourly rate must be calculated for paying non-exempt workers overtime.
Common Overtime Problem Areas:  
▪  Working Off the Clock or Taking Work Home.  Many employers have tried to avoid paying overtime by requiring or subtly suggesting that employees work “off the clock” or take work home, not recording all their time, or the like.  This will not fly!  Even if the employer does not instruct the employee to do this, but has knowledge that a non-exempt employee is working hours that he or she is not reporting, the employer can be held liable for not paying for such hours if they constitute over 40 hours in the workweek.  (The employee can wait two or three years to make the claim for overtime too!)
▪  Lunch or Other Breaks.  Neither the FLSA nor any other federal or state law requires that an employee be given any breaks.  You must pay a non-exempt employee for breaks given of less than thirty minutes, however.  This means you cannot subtract time for coffee breaks, smoking breaks, telephone breaks, or lunch breaks of less than thirty minutes.  During lunch break, also, the employee must be relieved from work duties in order to not count the time as hours worked.  This means the employee really, truly is not performing work.  If the employee spends a lunch hour at the desk working, running work-related errands, answering phone calls, being on call to return to work at a moment’s notice, or otherwise doing work, that time will be considered hours worked and counted toward 40 or more hours in the workweek.  
▪  Time Suffered or Permitted to Work.  Even if the non-exempt employee voluntarily works after hours, at home, through lunch, and so on, you still have to consider that time worked and pay overtime if the hours go over 40 in the workweek.  Your only recourse is to discipline the employee for violating policy if you have instructed them not to do so.

▪  Travel Time.  You do not have to pay non-exempt employees for time commuting to and from home to work normally.  If the employee must report to one work site and then travel to another site, the traveling time to the second site is considered “on the clock” and should be compensated.  Out of town travel is especially tricky.  You must pay employees for the time they spend traveling outside their home community during their normal work hours (e.g., 8 a.m. to 5 p.m.), even if the travel is on a normal day off like a Saturday.  Travel during other hours generally doesn’t have to be paid unless you require the employee to drive his or her own car, regardless what day of the week they fall on.
▪Comp Time.  Compensatory time
 off cannot be given to nonexempt employees instead of overtime pay due for employees in the private sector (some governmental employees may be given some comp time, subject to lots of regulations).  The only thing you can do is flex the work hours within the same workweek so, for example, if an employee works 10 hours one day, reduce the hours to six the next day, and eight hours a day for the other three days that week, so overtime is not due because only 40 hours were worked in the workweek.  Even if the employee asks for comp time in lieu of overtime pay due, this cannot be done.  Claims under the FLSA generally cannot be waived by the employee. 
These are just a few examples of some of the general rules governing payment to non-exempt employees for overtime that employers frequently do not understand and end up violating. Even these principles are subject to exceptions in certain professions or under defined circumstances.  If you have a question about your pay practices, you are advised to consult an attorney with experience in this area of the law, or the Department of Labor maintains a good website at dol.gov., which may be of assistance.
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