
 SEQ CHAPTER \h \r 1GUIDELINES FOR CONDUCTING INTERNAL 
SEXUAL HARASSMENT INVESTIGATIONS

How you handle a sexual harassment investigation – and the action you take against the offender – are very important.  Both affect whether the aggrieved employee is satisfied with the manner in which the company addresses the allegation or files an external complaint or lawsuit. Your investigation should be thorough and must respect the rights both of the complainant and the accused harasser. The following are guidelines for conducting your investigation. 

Step 1:  Designation of Investigator(s) 


If possible, it is best to designate at least one male and one female as official complaint investigators. Complainants, witnesses, and alleged harassers usually feel more at ease discussing sensitive issues with someone of the same gender. The complaint investigators should be credible, respected and, as far as practical, neutral. Outside legal counsel may be warranted in particularly sensitive situations. Regardless of title, investigators should have a broad knowledge of sexual harassment law, policies and procedures. 

Step 2:  Establish Investigation Methods and Rules of Conduct 


The complaining employee should have the ability to go outside her or his normal chain of command if the alleged harasser is in the chain of command. The investigation should start when any supervisory employee receives the initial sexual harassment information from the complainant, witness or other second party. Some basic rules for investigations include: 

A.  Reinforce Company Position. Make sure every employee involved knows that the company takes the issue seriously.

B.  Define the Investigator’s Job.   The investigator's specific role, responsibilities, goals and objectives, authorized resources/empowerment to expend funds to conduct the investigation, direction to corporate employees/agents to cooperate with and assist in the investigation, and investigation timeframes should be set out at the beginning of the investigation. A person named in the employee's complaint or in the direct chain of command of either party, or a friend of anyone involved, should not conduct the investigation.

C.  Investigator Approval. Make sure the complainant is asked if she or he is comfortable with the choice of investigator and believes that the person appointed can conduct a fair investigation. 


D.  Investigator Interview Methods/Techniques. 

1  An interview in person should be requested at a time and location acceptable to the interviewee. The primary investigator may want to be accompanied by another qualified supervisor or human resource representative during all interviews.

2.  The interview location should be quiet with no telephone or other message traffic or other interruptions anticipated. 

3.  The investigator explains the general nature of the investigation.   For example:  “The purpose of this interview is an investigation into harassment.  At this stage, we are gathering facts, and our goal is to get candid and truthful information.  In accordance with company policy, we request that you keep the information discussed in this interview confidential.” 



4.  The interviewee should be alone at the interview, unless accompanied by

personal counsel or, if a unionized company, a union representative may be present in certain instances. 

5.  The interviewee should never be interviewed in the presence of others who are either named in the complainant's incident report as harassers or witnesses. 

6.  For purposes of encouraging accuracy and to maintain credibility, the investigator should not recite to an interviewee what another interviewee has said. 

7.  The general facts of the matter and strategies being considered should not be discussed with any interviewee. Not only would such information possibly confuse the witness as to independent recollection but also the witness could immediately advise others to whom such information should not be revealed. 

8.  The investigator should develop a careful chronology with specific references supplied by the interviewee during the interview to stimulate recollection of important facts. It may provide signals of evasion or false statements that may be pursued immediately for resolution. 

9.  Avoid Legal Jargon. Avoid discussing the complaint in legal terms of “sexual harassment”, "charges", or "lawsuits" as it will enflame the situation and hamper a good investigation; instead discuss the facts and/or the behaviors. 



10.  Confidentiality and Handling Collected Information. 

a.  Confidentiality. The complainant may ask the investigator not to tell anyone. This could lead to problems for the company, the employee, and the investigator. It is possible a court could find the employer liable if the investigator took no further action. In such a case, the investigator needs to inform the complainant that the investigation will be handled on a strict need-to-know basis, but it cannot remain completely confidential. 

b.  Handling Collected Information. The investigator needs to assure those individuals providing information that it will be collected and held in confidence to the maximum extent possible. Employees' complaints should be discussed only with those who have an absolute need-to-know, and not broadcast throughout the workplace. However, it is best to avoid guarantees of absolute confidentiality since it may be difficult to conduct an objective investigation without divulging the employee's identity. The information may also, ultimately, be used in a court of law. 

c.  Employee Protection. It is the employer's legal responsibility to protect from retaliation employees who file complaints and those who substantiate their claims. Also, employees need assurance that they will not be demoted, ostracized, terminated or penalized in any way for exercising their rights under the law. 

d.  Investigation Time Limits. An investigation should be completed and appropriate action taken within days of a complaint.

Step 3: Get the Complaint in Writing

An accurate description of the alleged events will help the investigator frame the scope of the investigation. Either the investigator or the complainant should write out the details of the incident(s). In either case, the investigator should check to ensure that all the information is included and accurate, that all necessary changes have been made and ensure the employee signs the complaint to acknowledge that it is accurate. The names of all parties concerned, including witnesses, should be included. 

Step 4: Initiate the Investigation/Gather information 


Once the investigator has the signed complaint, she or he should take the following actions: 

A.  Intermediate Measures. It may be necessary to undertake intermediate measures before completing the investigation to ensure that further harassment does not occur, e.g., making scheduling changes so as to avoid contact between the parties. The complainant should not be involuntarily transferred or otherwise burdened, since such measures could constitute unlawful retaliation. 

B.  Planning. Make a list of questions to be asked of each person interviewed, a list of the individuals to be interviewed, and determine the order of the interviews. This will provide a structure for the investigation, be helpful in working through it, and allow the comparing of information at any time.  A list of sample questions to be answered is attached.

C.  Conducting Interviews. Once the investigator's plan is complete, she or he should initiate interviews with the alleged offender and any individuals named in the complaint. The investigator should have all persons who are interviewed relate what they know about the incident, either orally or in writing. If a written statement is taken, the interviewees should sign their statements after having reviewed and approved them. The investigator should avoid making accusatory statements during the interviews, and ask everyone involved to maintain the discussions in confidence. It is also important for investigator to make credibility judgments of each person at the time of the interview and, if keeping written records, record that information in the investigation files for future reference in reaching a determination. 

D.  Providing Accused Harasser Information. The investigator should give the accused a detailed account of the complaint so that she or he can respond fully with her or his own version of the incident. 

E.  Past Histories. The investigator should review the personnel files of the complainant, alleged offender, or any witnesses. If the alleged offender has a history of improper conduct, if the employee has filed similar complaints in the past, or if witnesses have been a party to other investigations, these factors should be taken into account in determining the type of discipline imposed on the offender or the level of credence given to the allegations. 

Step 5: Reach a Determination 


Based on the above research, the investigator must determine whether the allegations are true or false. If sufficient evidence of harassment has been found, the disciplinary action will depend on the seriousness of the incident and the "track record" of the offender. The options may be reflected in the company's already-distributed disciplinary policies. In any case, they might include a warning, suspension, demotion, reduction of compensation or bonuses, or termination in more serious cases. If you are a unionized company, you should follow any established work rules during the investigation and when imposing punishment on rank and file membership. 

A.  Encourage Complainant Participation. It is appropriate to have the complainant be involved in formulating a resolution. However, the investigator need not force the person into doing so nor allow the complainant to dictate what the resolution should be. In the event she or he does not want to participate in the resolution process, then you should have her or him made aware of it as soon as one has been devised. Have the complainant and harasser agree to the resolution in writing. 

B.  Discipline. The key issue is one of fairness. Was the investigation performed in good faith, did the employer have a solid basis for disciplining the harasser, and did the employer give out comparable discipline to other employees who engaged in similar conduct? 

C.  Non-Substantiation of Allegations. If the investigator finds no evidence to substantiate the allegations, inform the employee of this conclusion and, again, tell her or him to report any future incidents of harassment or retaliatory actions. 

Step 6: Follow-up 


Regardless of the outcome, the investigator should meet with the employee periodically to make sure she or he has not been harassed or retaliated against. These meetings might take place approximately two weeks, six weeks and three months after the investigation. After each meeting, the investigator could write a memorandum "to the file" stating pertinent issues, concerns or outcomes of the meeting, e.g., that no further incidents have occurred and that the employee has not been retaliated against. Of course, if the employee claims that the conduct has occurred again or she or he is being retaliated against, the investigator must inform the complainant to initiate another complaint using the same procedures. 
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