
 SEQ CHAPTER \h \r 1Managing Leaves, Absenteeism, and Substance Abuse Issues Under Current ADA, FMLA, Workers’ Compensation 

and Other Laws and Regulations

A.  
COMPARING AND CONTRASTING ADA/FMLA/WC PROTECTIONS AND PROVISIONS

The key to understanding the confusing overlap of these laws is understanding the obligations you have under each of them, separately.  The FMLA requires that you allow up to 12 weeks of leave during a 12-month period for an employee’s serious health condition.  The ADA requires that an employer reasonably accommodate an employee’s disability, which may or may not include leave.  Workers’ compensation is primarily a system for compensating employees for workplace injuries and illnesses, although in some states the expanse of the law may be somewhat broader.


If you can determine your obligation under each of the laws, the hard work is done.  In the rare circumstance where you are faced with an actual conflict between laws, you are usually safe if you comply with the statute that allows the greater benefit or offers the greater protection.  You should then be in compliance with all applicable statutes.


The more likely scenario is that you will be faced with complying with laws that are not in conflict, but that require simultaneous application.  If you understand your obligations under each of the laws, you will be able to set a course of action to follow.  For example, suppose that an employee needs six months to recover from a work-related injury.  Because the injury is work related it will probably be compensable under your state’s workers’ compensation law.  The next question is whether the FMLA applies.  If so, the employee is entitled to up to 12 weeks of FMLA leave.  When the employee has exhausted FMLA leave, or if FMLA leave is not applicable, the next question is whether the employee has a disability as defined by the ADA.  If so, does the leave create an undue hardship, or is the employee’s presence at work an essential function of the job?  If the leave would create an undue hardship, is there an equivalent position that the employee can be reassigned to for the remaining months of leave? 


Overlap issues are often confusing, not so much because of the overlap, but because of the complexity of each of the laws that must be applied.  Breaking down your overlap issues into employer obligations under each statute will get you headed in the right direction.

Key Questions:

$ 
Is the absence due to a work-related injury or illness?  If so it can require benefits under the workers’ compensation laws.  If not, it could still require reasonable accommodation under the ADA and leave under the FMLA.

$ 
How serious is the condition causing the absence?  If it requires inpatient treatment, or an absence of more than three consecutive calendar days and continuing medical treatment, it can trigger both the FMLA and the workers’ compensation law.  If it goes beyond the waiting period for workers’ compensation benefits (one week), such benefits begin to accrue.

$ 
Is the employee disabled under the ADA?  If the condition substantially limits a major life activity of the employee, it is an ADA-qualified disability, and it may require reasonable accommodation, even if it doesn’t fit the criteria for a serious health condition under the FMLA.  If the disability is attributable to a work-related illness or injury, it could confer rights on the disabled employee that go beyond what would have been available under workers’ compensation alone.

$ 
What can the employee do?  If the employee is disabled but able to perform the job with accommodation, accommodation may be required, including accommodation in the form of leave or an abbreviated schedule.  If the disability is also a serious health condition, this leave may be deducted from the employee’s FMLA allotment.

$ 
Is there an undue hardship?  If the employee is disabled, and accommodation in the form of leave or an abbreviated schedule imposes an undue hardship on the employer, the accommodation need not be granted under the ADA.  However, the employer may be obligated to allow leave or an abbreviated schedule under the FMLA, even if it imposes an undue hardship, provided the disability is also a serious health condition and provided the employee has leave remaining from his or her statutory allotment of 12 weeks per year.

COMPARING ADA AND THE FMLA

Greater Protections Under the FMLA

1.
The FMLA permits employees to take leave to care for the “serious health conditions” of children, spouses, and parents, not just the employee.  The ADA has no such obligation. 

2.
Whereas the ADA limits an employer’s obligations in instances where an accommodation is an “undue hardship,” there is no “undue hardship” exception under the FMLA.  Thus, the FMLA creates virtually no exception to its job protection provisions.

3.
The ADA permits leave only if such an accommodation may help the employee eventually perform the essential functions of the job.

4.
By contrast, the FMLA leave does not require any certification that the leave will lead to a return to work.  The employer is only permitted to request a health care provider’s best judgment as to the probable duration of the leave.

5.
With regard to intermittent leave and reduced schedules, both the FMLA and the ADA authorize intermittent leave and reduced schedules as a means to comply with an employer’s obligations under both statutes.

6.
Under the ADA, however, an employer need permit intermittent or reduced schedules only after certification that such an accommodation would enable the employee to perform the essential functions of the job in the future.  

7.
Under the FMLA, by contrast, the only prerequisite to eligibility for intermittent leave or a reduced schedule is a demonstration of a “serious health condition” and a demonstration of medical necessity.

8.
On the issue of medical inquiries, there are strict limitations on permissible employer inquiries under both statues, however, the FMLA’s limitations are generally more restrictive.  The ADA generally permits an employer to ask questions as long as they are “job related” and “consistent with business necessity.”  By contrast, the FMLA only permits medical certification with regard to one matter: whether the employee has a “serious health condition” that prevents the performance of the essential functions of the job.

Greater Protections Under the ADA

1.
An employee is not protected by the FMLA unless he or she has worked for the employer for at least 12 months (whether or not consecutive) and has worked as least 1,250 hours over the previous 12 months.

2.
Thus, short-term or part-time employees who may not be entitled to leave under the FMLA may be entitled to leave as an accommodation under the ADA.

3.
When leave is granted as an accommodation pursuant to the ADA, there is no 12-week cap.  The only statutory limitation on the length of leave is that imposed by the undue hardship exception.

4.
Reinstatement rights under the ADA are, in the first instance, to the same position unless the employee cannot perform the essential functions of that job with reasonable accommodation.  Reinstatement rights under the FMLA are to the same or an “equivalent” position.  This can require the employer to do more even if the employee cannot perform the essential functions of the former job.

Different Standards of Eligibility

1.
Both the FMLA and ADA may require an employer to grant unpaid leave and to modify a disabled employee’s work schedule.

2.
While both laws appear similar, they apply in significantly different ways.  The ADA and FMLA are not automatically applicable to every employer or employee.  The ADA only applies to employers who employ at least fifteen employees.  Additionally, the ADA is only applicable to qualified disabled employees or qualified disabled applicants.  By contrast, the FMLA covers employers with fifty or more employees at a single site of employment or multiple sites within a seventy-five (75) mile radius. 

3.
In addition, the FMLA does not apply to applicants and protects only employees who have been employed for at least twelve months by the employer and who have worked at least 1,250 hours in the last twelve months.

4.
It is possible for a person to be impaired and protected under the ADA and ineligible for coverage under the FMLA.  A number of maladies may be considered disabilities under the ADA but not be considered serious health conditions requiring continuing treatment under the FMLA.  For example, a hearing impaired employee may be considered disabled and protected under the ADA.  Under the FMLA, however, a hearing disability is not likely to be considered a serious health condition requiring “continuing treatment” by a health care provider.  Accordingly, a hearing impaired employee is probably only protected by the ADA and not the FMLA.

5.
Likewise, not all serious health conditions under the FMLA are disabilities under the ADA.  For example, an employee with a complicated pregnancy would be covered under the FMLA because the complicated pregnancy is likely to be considered a serious health condition.  However, a complicated pregnancy may not be considered a disability under the ADA.  Consequently, the employee is probably only covered under the FMLA.

6.
The ADA compels employers to provide qualified individuals with disabilities with “reasonable accommodation” in the absence of “undue hardship.”  Both of these concepts are far-reaching notions that will vary from workplace to workplace, depending on the size and resources of the employer, the nature of the disability, and the requirements of the particular job.  The degree of accommodation that should be extended in a particular case will always be a matter of judgment that reflects both the employer’s personnel philosophy and its relative aversion to legal risk.  The FMLA, by contrast, compels employers to do only one specific thing–grant covered employees unpaid time off from work for a cumulative period of up to 12 weeks–and offers no “undue hardship” defense.  It is a much less complicated obligation, but also a potentially less flexible and forgiving one.

7.
The obligation under the FMLA to provide unpaid leave to an eligible employee who requests it exists regardless of whether other accommodations are available that would allow the employee to remain at work.  By contrast, the ADA allows an employer to deny an employee’s request for leave and instead provide him/her with an alternative reasonable accommodation that requires the employee to remain on the job.

8.
The FMLA and the ADA differ with respect to who benefits from these laws.  The FMLA has beneficiaries other than the employee because it allows the employee to take a leave in order to care for a sick child, spouse, or parent.  Additionally, the FMLA allows an employee to take leave to care for a newborn, or newly placed child (adoption or foster care).  Consequently, individuals other than employees benefit from the FMLA.  Under the ADA, protection also extends beyond employees, although its reach is not as expansive as the FMLA.  In addition to employees, the ADA protects qualified disabled applicants who are seeking employment.

9.
A “serious health condition” under the FMLA has a broader scope than a “disability” under the ADA.  And, unlike the ADA, the FMLA does not allow an “undue hardship” defense; as long as an employee has available FMLA leave, the employer must give the employee leave.  Under the ADA, on the other hand, an employer may refuse accommodation if providing the accommodation would impose an undue hardship.

B.  
AVAILABLE LEAVES; INTERMITTENT LEAVE; REDUCED SCHEDULE LEAVE; EMPLOYEES’ LEAVE RIGHTS
Determining When You Can Legally Refuse to Grant Intermittent Leave to Employees

There are some restrictions on the use of intermittent leave.  Before refusing to allow an employee to use intermittent leave, the employer should consider the following questions:

$ 
Is the leave for the birth of a child or for placement of a child with the employee for adoption or foster care?

$ 
Is the intermittent leave “medically necessary”?

$ 
Did the employee give the employer proper notice?

$ 
Does the leave unduly disrupt the operations of the employer?

Birth, Adoption, Foster Care

Intermittent leave may be taken for the birth of a child and to care for such child, or because of the placement of a child with the employee for adoption or foster care only if the employer agrees to its use.  Without such an agreement, the employer may refuse to allow an employee to use intermittent or reduced schedule leave for birth, adoption, or foster care.  When faced with a request for intermittent leave for such reasons, the employer has the right to decide whether full-time leave or intermittent leave will be less disruptive to its operations, and to allow intermittent leave only when it is the least disruptive option.

Intermittent Leave Must Be “Medically Necessary”

1.
The FMLA provides that leave to care for a family member with a serious health condition or because of an employee’s serious health condition may be taken “when medically necessary.”  29 U.S.C. § 2612(b)(1).  The regulations go on to say,


For intermittent leave or leave on a reduced leave schedule, there must be a medical need for leave (as distinguished from voluntary treatments and procedures) and it must be that such medical need can be best accommodated through an intermittent or reduced leave schedule.  The treatment regimen and other information described in the certification of a serious health condition meets the requirement for certification of the medical necessity of intermittent leave or leave on a reduced leave schedule.  29 C.F.R. § 825.117.

2.
The test then is two-fold.  First, does the employee have a serious health condition, and second, is the medical need for leave best accommodated by intermittent leave?  If the serious health condition causes sporadic periods of incapacity or the inability to work a full workday or workweek, or requires a continuing regimen of treatment, intermittent leave or leave on a reduced schedule must be allowed for the periods of incapacity or for treatment.

3.
The FMLA regulations contain several examples of the kinds of situations that might be considered medical necessities:


a.
Leaves of a few hours or a day for periodic treatment and medical appointments


b.
Leaves of several days for treatments associated with incapacity, such as chemotherapy for cancer


c.
Leaves for prenatal examinations, morning sickness, and other conditions related to pregnancy


d.
Leaves during recovery from a serious illness or during flare-ups of a chronic condition

4.
Notice Requirements


As is the case with any type of FMLA leave, an employee must give notice of the need for intermittent leave.  If the need for intermittent leave is foreseeable, such as for scheduled treatment, and the employee does not give 30 days notice, intermittent leave may be delayed until at least 30 days after the date the employee provides notice to the employer of the need for FMLA leave.

5.
What Are Your Rights When Deciding Which Hours or Days Are Used for Intermittent and Reduced Schedule Leave?


In a case where leave for an employee’s serious health condition or the serious health condition of a family member is foreseeable based on planned medical treatment, the employee must make a reasonable effort to schedule the treatment so as not to unduly disrupt the operations of the employer.  29 U.S.C. § 2512(e)(2)(A).

6.
In the case of intermittent leave or leave on a reduced leave schedule, the employee and employer must attempt to work out a schedule which meets the employee’s needs without unduly disrupting the employer operations, subject to the approval of the health care provider.  29 C.F.R. § 825.302.

7.
If an appointment will unduly disrupt the employer’s operations, the employee must make a reasonable effort to reschedule the appointment, subject to the approval of the health care provider.  An employee who fails to make a reasonable effort to avoid unduly disrupting the employer’s operations and is denied leave, “fails to establish that his FMLA rights have been violated...”

8.
Although both the ADA and the FMLA give an employee certain rights to take unpaid leave, the extent of those rights differ.  The FMLA provides a specific statutory leave entitlement to an employee of up to 12 weeks in any 12-month period, while the ADA may require leave as a “reasonable accommodation,” as long as the leave does not rise to the level of an undue business hardship.

9.
The ADA does not require an employer to provide a reasonable accommodation, such as unpaid leave, to an employee in order to allow that person to care for someone else who may have a disability.  However, the FMLA does provide for family leave in order to allow an employee with neither a “serious health condition” nor a “disability” to care for a qualifying family member with a serious health condition.

10.
The FMLA does not clearly prohibit the type of random and unpredictable absences that one court held falls outside the ADA’s accommodation requirements.  The FMLA provides that an employer may take leave intermittently, in small blocks of an hour, or even less, at a time.  Because the FMLA allows intermittent leave and, where the need for leave is unforeseeable, does not require advance notice, it essentially gives employees the legal right to sporadic and unpredictable absences from work for their own or a family member’s serious health condition.  However, the FMLA does permit an employer to require an employee who requests intermittent leave that is foreseeable, based on planned medical treatment, to temporarily transfer to another position which can better accommodate the absences.

11.
The ADA, of course, does not have the 12-week time limitation.

12.
The leave provisions of the FMLA are distinct from the reasonable accommodation requirements outlined in the ADA.  The FMLA is intended to make leave available to eligible employees within its scope, not to limit the rights existing under the ADA.

C.
STRATEGY FOR MANAGING LEAVES AND AVOIDING FRAUD & ABUSE

1.
Avoid 100% Healed or “No Restrictions” Policies



The emphasis in the ADA is on individualized assessment of the abilities of the injured worker.  Thus, employers can no longer simply review a report from an occupational physician which indicates that the worker is not fully healed and then deny reinstatement based solely on a company 100% healed or “no restrictions” policy.  Courts have consistently rejected such policies in favor of the kind of individualized assessment which fitness-for-duty examinations promote.  The EEOC takes the same position in advising that such policies violate the ADA because full duty may include marginal as well as essential functions, and marginal functions cannot be considered in determining whether a worker is fit for duty.

2.
Light Duty Issues Under Workers’ Compensation, the ADA and FMLA

a.
In workers’s compensation, the phrase light duty is commonly used, but for purposes of this topic, alternative duty or modified duty are synonymous.  Light duty or modified duty policies are a critical component of any workers’ compensation policy because these programs are meant to get workers back to work and do help employers reduce workers’ compensation costs.

b.
The EEOC Technical Assistance Manual at section 9.4 specifically states that an employer does not have to create light-duty jobs generally:

The ADA does not require an employer to create a “light duty” position unless the “heavy duty” tasks an injured worker can no longer perform are marginal job functions which may be reallocated to coworkers as part of the reasonable accommodation of job restructuring.  In most cases, however, “light duty” positions involve a totally different job from the job that a worker performed before the injury.  Creating such positions by job restructuring is not required by the ADA....  If the position was created as a temporary job, a reassignment to that position need only be for a temporary period.

c.
In part, to address growing confusion over the position of the EEOC on light duty, the agency distributed on September 3, 1996, an enforcement guidance entitled, “Workers’ Compensation and the ADA.”  Light duty is addressed in this guidance and defined as “particular positions created specifically for the purpose of providing work for employees who are unable to perform some or all of their normal duties.”

d.
Generally, a worker with an occupational injury is not in a better position under the ADA than a worker with an identical non-occupational injury.  However, light duty is one area where the EEOC appears to recognize a distinction between occupational versus non-occupational injuries.  The employer can reserve light duty positions for those with occupational injuries, but the EEOC cautions that the employer still has to examine other reasonable accommodations such as restructuring positions by redistributing the marginal functions of a job for a non-occupationally injured employee.

e.
Also, if there is a vacant light duty position available for the non-occupationally injured employee, the employer must reassign the employee to that position provided the employee is qualified for it and it would not pose an undue hardship on the employer.  Courts are sympathetic to the reality that employers have a limited number of light duty positions available.  

f.
An employer can restrict its light duty positions to temporary status.  This is important because an employee may believe the light duty job is the “new job” if there is no end date and the work carries on for many months.  The EEOC comments that the employer is free to decide if the light duty position will be temporary in nature.  The most difficult aspect of formulating a modified or light duty policy is establishing when the policy ends.  Some employers choose specific time periods, such as three or six months; others choose a point in time when the worker has reached maximum medical improvement.

g.
One of the most challenging issues is what to do with a worker whose modified duty job has ended but the worker is not ready to return to full duty and requests leave under the FMLA or the ADA.  An employer must consider whether the worker has rights under either law and should consult with counsel to determine issues of coverage before responding to such a request.


In some states, workers’ compensation benefits may be terminated on the offer of light duty if there is adequate medial support showing that the worker is at no risk of harm in performing the light duty.  However, under the FMLA an employee who is unable to perform an essential function of the original job during the period of the 12-week FMLA leave may reject the light duty assignment.  When a worker rejects a light duty assignment the worker may lose workers’ compensation benefits but still retain full rights to job protection under the FMLA, at least during the 12-week period of the FMLA coverage.

h.
The FMLA guarantees an employee his or her original position on return to employment, or a position equivalent in pay and status, but its period of coverage is limited to 12 weeks.  After 12 weeks the employee who refused light duty would have no more protection under the FMLA and would have to resort to the particular provisions of the state workers’ compensation law or the ADA for potential job protection.

i.
Under the FMLA an employer can transfer an employee on intermittent leave to a light duty position to better accommodate the need for leave.  In that case, the employer must offer the employee on light duty the normal rate of pay, pre-leave.  An employee on light duty is not considered to be using FMLA time.

j.
Moreover, if employers establish a light duty job policy for workers’ compensation purposes, they should be aware than an employee with an on-the-job injury can receive a paycheck from a workers’ compensation insurance company while still working on the job with an accommodation.  

k.
It may be possible to be permanently and totally disabled for workers’ compensation purposes and yet be a qualified person with a disability under the ADA.  The typical workers’ compensation definition for benefits does not refer to the ADA’s definitions of qualified individual with a disability and reasonable accommodation.  Workers’ compensation statutes generally do not consider whether a person can perform the essential functions of a job.

l.
It may be that an employee cannot perform all of his/her customary job duties, and is entitled to a permanent health disability benefit, but with a reasonable accommodation he/she can perform the essential functions of the job.  Consequently, the person is entitled to a permanent and total disability payment, plus ADA mandated accommodations–including reassignment to another available position.

3.
Evaluating Your Options for Transferring Employees to New Positions to Accommodate Intermittent Leave
a.
When an employee uses intermittent leave or goes on a reduced schedule that is foreseeable, the employer may require the employee to temporarily transfer to an available alternative position for which the employee is qualified and which better accommodates recurring periods of leave than does the employee’s regular position.  Any transfer to an alternative position must comply with applicable state and federal law (such as the ADA).

b.
The alternative position must have equivalent pay and benefits.  It does not have to have equivalent duties.  The employer may increase the pay and benefits of an existing alternative position, so as to make them equivalent to the pay and benefits of the employee’s regular job.  The employer may also transfer the employee to a part-time job for reduced schedule leave with the same hourly rate of pay and benefits, provided the employee is not required to take more leave than is medically necessary.  The employer may not eliminate benefits the employee previously enjoyed, which otherwise would not be provided to part-time employees; however, an employer may proportionately reduce benefits such as vacation leave where an employer’s normal practice is to base such benefits on the number of hours worked.

c.
An employer may not transfer the employee to an alternative position in order to discourage the employee from taking leave or otherwise work a hardship on the employee.  For example, a white-collar employee may not be assigned to perform laborer’s work, or an employee working the day shift may not be assigned to the graveyard shift.

d.
When an employee no longer needs to take intermittent leave or work a reduced schedule and is able to return to full-time work, the employee must be placed in the same or equivalent job as the job he/she left when the leave commenced.  29 C.F.R. § 825.204.

4.
Critical Steps to Help You Track FMLA Intermittent and Reduced Schedule Leave Time – Calculating the Amount of Leave Used When an Employee Takes Leave Intermittently or on a Reduced Leave Schedule

a.
If an employee takes leave on an intermittent or reduced leave schedule, only the amount of leave actually taken may be counted toward the 12 weeks of leave to which the employee is entitled, except in certain situations involving school employees.  For example, if an employee who normally works five days a week takes off one day, the employee would use 1/5 of a week of FMLA leave.  Similarly, if a full-time employee who normally works 8-hour days works 4-hour days under a reduced leave schedule, the employee would use ½ week of FMLA leave each week.  29 C.F.R. § 825.205(a).

b.
Where an employee normally works a part-time schedule or variable hours, the amount of leave to which an employee is entitled is determined on a pro rata or proportional basis by comparing the new schedule with the employee’s normal schedule.  For example, if an employee who normally works 30 hours per week works only 20 hours a week under a reduced leave schedule, the employee’s ten hours of leave would constitute one-third of a week of FMLA leave for each week the employee works the reduced leave schedule.  29 C.F.R. § 825.205(b).

c.
If an employee’s schedule varies from week to week, a weekly average of the hours worked over the 12 weeks prior to the beginning of the leave period should be used for calculating the employee’s normal workweek.  29 C.F.R. § 825.205(d).

d.
Leave Increments


The employer may limit leave increments to the shortest period of time that the employer’s payroll system uses to account for absences or use of leave, provided it is one hour or less.  If absences are tracked in terms of hours, the employee may take as little as an hour off.  If the employer measures tenths of hours, the employee may take as little as one-tenth of an hour off.  If the smallest increment measured is greater than an hour, the employer may not track FMLA leave in that larger increment.  The employer must track the leave in increments of an hour or less.

e.
Tracking the Reason for Leave


Tracking intermittent leave can be a real headache, especially when the need for leave arises periodically and is not foreseeable.  Supervisors (or any employees to whom the need for sick leave can be reported) must be cognizant of the proper way to handle a request for leave.  You can’t track FMLA leave if you don’t know that leave is being taken for an FMLA qualifying reason.


i.
Every request for sick leave should be contemporaneously documented with an accurate notation of the employee’s stated reason for leave.  If the reason given is general (for example, “I’m sick”) additional information should be sought to determine if the FMLA might apply.  Hopefully you have a medical certification on hand that describes the type of intermittent leave the employee needs.  If so, a few questions should help you determine whether the employee’s absence is for the purpose set out in the medical certification.  And remember, employees don’t have to ask for FMLA leave to be covered by the Act’s protections (although they do have to provide enough information to raise a question of whether the FMLA might be implicated).  It is the employer’s obligation to seek out the information it needs to determine if the FMLA applies.

5.
Challenging Suspect Serious Health Conditions: Understanding Your Rights to Request Additional Medical Opinions
a.
If an employee submits a complete certification signed by the health care provider, the employer may not request additional information from the employee’s health care provider.  However, a health care provider representing the employer may contact the employee’s health care provider, with the employee’s permission, for purposes of clarification and authenticity of the medical certification.  29 C.F.R. § 825.307.

b.
An employer who has reason to doubt the validity of a medical certification may require the employee to obtain a second opinion at the employer’s expense.  Pending receipt of the second (or third) medical opinion, the employee is provisionally entitled to the benefits of the Act, including maintenance of group health benefits.  The employer is permitted to designate the health care provider to furnish the second opinion, but the selected health care provider may not be employed on a regular basis by the employer, unless the employer is located in an area where access to health care is extremely limited.  Id.

c.
If the opinions of the employee’s and the employer’s health care providers differ, the employer may require the employee to obtain certification from a third health care provider, again at the employer’s expense.  The third opinion is final and binding.  The third health care provider must be jointly approved by the employee and the employer.  The employer and employee must each act in good faith to attempt to reach agreement on whom to select for the third opinion provider.  Id.

d.
If the employer requires the employee to obtain either a second or third opinion, the employer must reimburse the employee or family member for any reasonable “out of pocket” travel expenses incurred to obtain the second or third medical opinions.  Id.

Caveat:  The language of the Act allows the employer to request a second medical opinion only if it has reason to doubt the validity of the initial medical certification.  This implies that the employer must have a good-faith belief that the medical certification is not valid.  What must be shown to support a request for a second opinion is not clarified by the regulations, nor has it been litigated.  However, the language of the Act requires that the employer’s decision to pursue a second opinion be based on some evidence that raises a doubt as to the validity of the initial certification.

6.
Steps You Can Take to Curb FMLA Misuse and Abuse
Will some employees try to use FMLA leave for purposes for which it was not intended?  Certainly.  Is there anything you can do to guarantee that FMLA leave will not be abused?  Probably not.  But there are steps you can take to minimize the misuse and abuse of  FMLA leave.

a.
Train Your Supervisors.  Your supervisors are your frontline defense against FMLA abuse.  Unless they have a firm grasp on the operation of the law, they won’t be able to recognize the red flags when they start waving.  Supervisors should understand when FMLA leave can be used, what constitutes a request for FMLA leave, what the employer must do so that leave is counted toward an employee’s FMLA leave entitlement, and what the employee can be required to do so that the need for leave is certified.  With this knowledge in hand, your supervisors will become much needed allies in your battle to ensure that the FMLA is used only for its intended purposes.

b.
Obtain Medical Certification of the Need for Leave.  Medical certification is discussed above.  Use it.

c.
Second and Third Medical Opinions.  Second and third medical opinions are discussed above.  If you have reason to doubt the validity of a medical certification, require the employee to obtain medical certification from a health care provider of your choice.

d.
Recertification.  An employer may require recertification of a medical condition.  Generally, an employer may not request recertification until the minimum duration of the serious health condition set out in the certification has passed.  However, an employer may always request recertification when:

$ 
Circumstances described by the previous certification have changed significantly (e.g., the duration of the illness, the nature of the illness, complications); or

$ 
The employer receives information that casts doubt upon the continuing validity of the certification.

If you become privy to information that leads you to believe that an employee is abusing leave, you can ask for a recertification.  The employee must provide the requested recertification to the employer within the time frame requested by the employer (which must allow at least 15 calendar days after the employer’s request), unless it is not practicable to do so despite the employee’s diligent, good faith efforts.

Recertification is at the employee’s expense, unless the employer provides otherwise.  No second or third opinion on a recertification may be required.

e.
Be a Detective.  Be alert to suspicious circumstances surrounding a request for FMLA leave.  A little detective work can help ferret out the misuse of FMLA leave.  Follow up on rumors of abuse.  Although some rumors may be more reliable than others, if there are rumors an employee is fraudulently using leave time, you may be able to develop evidence to support discipline for fraudulent use of leave.  Courts appear to be sensitive to abuse situations; therefore the evidence must be persuasive.

You may want to have employees sign a representation that the stated reason for the leave is truthful and accurate and require that if circumstances during the leave change, the employee must report it.  This way, misrepresentation may support the basis for a termination when the underlying reason for the request is no longer present and the employee failed to report that back to the employer.

f.
Keep Track of FMLA Leave Taken.  Keep careful track of how much FMLA or “protected leave” is taken.  Certainly 12 weeks under the FMLA is a long time, but the worst case for an employer is when the employer knows an employee has been out in excess of 12 weeks “protected” under FMLA, but the employer has not kept accurate records of the specific days the individual has been out.  Maintenance of accurate records may help refute an FMLA claim, on the grounds that the employee is no longer entitled to reinstatement under the FMLA.

g.
Verify Eligibility.  Make sure the employee is eligible for FMLA leave.  It is sometimes overlooked, but an employer should always verify an employee’s eligibility before considering protection under the FLMA.

7.
Continuation of Benefits

a.
The ADA generally does not provide an employee with benefit protection.  If part-time work is the reasonable accommodation, the ADA does not require that benefits be maintained as if the employee were full-time.  Thus if the employee loses group health coverage afforded only to full-time employees, there is no ADA violation.

b.
Conversely, the FMLA requires an employer to continue group health coverage for an employee on FMLA leave under the same terms as if the employee were actively employed, and reinstate the employee upon return from an FMLA leave to equivalent group health benefits.

c.
An employee who works a part-time or reduced schedule while on FMLA leave must thus continue to receive group health coverage as if that employee were still full-time, even if other part-time employees do not receive group health coverage. 

D.
EMPLOYEE CLAIMS, REMEDIES, & DAMAGES

FMLA – 

1.
Under the FMLA, it is illegal for:

$ 
An employer to interfere with, restrain, or deny the exercise of any right provided by the FMLA.

$ 
An employer to discharge or discriminate against any individual for opposing or complaining about any practice that is unlawful under the FMLA.

$ 
Anyone to discharge or discriminate against any person because the person has any involvement in any proceeding related to FMLA.

$ 
The employer fails to grant FMLA leave because of a misunderstanding of what qualifies as a serious health condition.

$ 
The employer fails to request medical certification in writing and does not give the employee at least 15 days to obtain medical certification.

$ 
The employer fails to handle questions about the validity of a medical certification according to the FMLA regulations. 


2.
Employers cannot consider the mere taking of FMLA leave as a negative factor in employment actions, such as hiring, promotions, or disciplinary actions.  In addition, FMLA leave cannot be counted under “no fault” attendance policies.

3.
The Wage and Hour Division of the U.S. Department of Labor enforces the FMLA.  This agency investigates complaints of violations.  If violations cannot be satisfactorily resolved, the Department may bring action in court to compel compliance.  An employee need not exhaust the employer’s internal complaint procedures before filing a complaint with the Department of Labor.

4.
An employee must file a complaint with the Department within a reasonable time of discovering that his or her FMLA rights have been violated.  A complaint may not be filed more than two years after the alleged violation occurred, or three years in the case of an alleged willful violation.

5.
The Department will notify the employer after a complaint has been filed.

6.
The Secretary of Labor has the authority to:

$ 
Bring suit to recover damages on behalf of employees.

$ 
Seek court orders to restrain future violations of the act.

$ 
Process charges of violations in the same manner as under the FLSA.

$ 
The filing of a complaint by either an employee or the Wage and Hour Division.  Once a complaint is filed, an investigation begins.

< 
An initial interview with the employer to verify the name and operations of the business and to obtain initial information about employees.

< 
An examination of the employer’s records relating to FMLA leave.

< 
Interviews with employees to determine if any violations of the FMLA have occurred.  The interview will be conducted to ensure the employee’s confidentiality to the extent possible.

< 
A conclusion and finding of violations or no violations.

7.
Civil Suit By Employee(s).


An employee may bring a private civil action against an employer for violations of the FMLA.  An employee is not required to file a complaint with the Wage and Hour Division before filing suit.  An employee may file a lawsuit within two years of the date of the alleged violation.  If the violation is willful, the employee has three years to file suit.

8.
Courts have determined that employees filing suit have a right to a jury trial for FMLA claims.  The court, without the jury, will decide any portion of the plaintiff’s claim that seeks equitable relief, that is, employment, reinstatement, or promotion.

9.
An employer that violates the FMLA is subject to the following damages:

$ 
Lost compensation or any other actual monetary losses including wages and benefits.

$ 
The cost of providing substitute care.

$ 
Interest.

$ 
Attorney and expert witness fees and other costs.

10.
Although punitive damages are not available under the FMLA, a court may award a successful employee additional liquidated damages.  These damages equal the preceding sums and thereby double the actual damages an employer must pay.  An employer may avoid double damages only if the court finds:  

$ 
The employer acted in good faith and had reasonable grounds to believe its actions did not violate the FMLA.

$ 
The court, in its discretion, decides to limit the amount the employer will have to pay.

11.
Employees are also entitled to equitable relief in the form of employment, reinstatement, or promotion if the court finds these measures to be appropriate.  In some cases, reinstatement may be impracticable or impossible as in the case of an employee who has moved to another location.  The court will consider awarding front pay in lieu of reinstatement when this occurs.

12.
An individual supervisor may be liable under the FMLA (but not the ADA).

ADA – 
1.
The claim is initiated by filing a charge with the EEOC and/or TCHR.  The charge procedure is the same as for any discrimination charge.

2.
An employer may be sued in federal court by the EEOC or an employee who has received a right-to-sue notice from the EEOC.  The vast majority of employment discrimination cases are brought by individuals represented by private attorneys after receiving a “Notice of Right to Sue.”  Although certain aspects of litigation may differ according to the specific facts of each case, most cases share procedural similarities.

3.
With the passage of the Civil Right Act of 1991, jury trials are now available for claims of intentional discrimination.  Whenever an employer makes a decision that may be challenged in a court of law, the employer should recognize that the matter may one day end up before a jury.  

4.
Backpay is the amount of earnings and benefits the employee would have earned had they not been discharged, demoted, etc., up to the date of the court’s decision, minus any amount he or she earned from certain other sources, up to the date of the decision.  Backpay will be decided by the judge.

5.
Compensatory damages compensate the employee monetarily for emotional distress or any other type of injury resulting from the alleged intentional discriminatory conduct.  Compensatory damages, where available, are decided by the jury.

6.
Punitive damages punish the employer for malicious conduct and deter other employers from engaging in similar conduct in the future.  Punitive damages, where available, are decided by the jury.  Government entities cannot be held liable for punitive damages.

7.
Front-pay is an award that compensates for lost future earning.  Front-pay is decided by the judge in most jurisdictions.  The law on this issue, however, is unsettled.

8.
Ordering that the employee be rehired into the position held prior to the discriminatory action is known as reinstatement, which is decided by the judge.

9.
Payment of a reasonable fee to the employee’s attorney along with reimbursement for  litigation-related expenses can be ordered with the award.

10.
The Civil Rights Act of 1991 imposes the following caps, based on company size, on the combined amount of punitive and compensatory damages that an employee may recover in cases alleging intentional discrimination based on race, gender, national origin, religion, or disability:


14-100 employees 
$    50,000


101-200 employees 
$  100,000


201-500 employees 
$  200,000


501+ employees 
$  300,000

WORKERS’ COMPENSATION – 
1.
The primary threat is either extending or expanding the injury claim or incurring a worker’s compensation retaliation lawsuit with possible large damage awards, jury trial, and punitive damages.
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