MORE FLSA POINTERS FOR EMPLOYERS
WARNING!  There are more wage and hour actions pending in U.S. courts now than any other type of lawsuit.  If you have not reviewed your pay practices you may have a target on your back.  Almost every employer is subject to the Wage & Hour Law (Fair Labor Standards Act or FLSA)—no matter how small.  There are few exceptions.
An employee has up to three years to report to the Department of Labor (DOL) or just file suit for violations.  Someone will, sooner or later, do so, especially a disgruntled former employee you just terminated.  Wage and hour lawsuits are lucrative for and very attractive to plaintiffs’ attorneys now.  

Mistakes in calculating hours worked and amount of overtime pay due and making improper deductions from pay can result in crushing lawsuits.  Your business could be required to pay double the amount of back-pay due, and substantial employees’ attorney’s fees, in addition to your own defense costs.  The lawsuit can easily be expanded to include claims for all employees who were “similarly situated” to the original complaining employee, for up to three years prior to the lawsuit.  These lawsuits are very expensive and damaging to an employer. 
Even if you are not sued as an employer, DOL can audit your business for FLSA compliance and require payment of the back wages due and it is hiring hundreds of additional investigators now to do so.  
Here are some of the more important areas in which you should review your practices carefully for compliance before you are placed under the microscope of a FLSA audit or lawsuit.  If you have not reviewed how you are paying employees, now is the time to do so. 

●  Nonexempt employees must be paid time-and-a-half when they go beyond 40 hours in a 7-day workweek (with a few narrow exceptions).  Chances are that most or all of your employees are nonexempt.  Don’t try to stretch exemptions to avoid paying overtime.
●  Review and audit the exempt status of employees.  If you are not paying overtime to an employee because you have classified the employee as exempt, you should review the exemption under the current Department of Labor (DOL) regulations.  The regulations and law interpreting them have changed over the years.  Simply paying an employee on a salary basis, or believing the employee is an executive, administrative, or professional does not automatically make him or her exempt.  You also need to carefully compare the exemption requirements to what the employee actually is doing.  The job description is not enough to save the exemption if the employee is performing work other than what is in the job description.  Many employers have learned this the hard way.
● Carefully review deductions from pay, especially for exempt employees.  Improper deductions from pay can cause you to lose the exempt status for an employee.  DOL regulations again specify when you can and cannot dock an exempt employee’s pay for illness, excessive absence, poor performance or production, disciplinary reasons, and the like.  If the exempt employee who is improperly docked has been working substantially over 40 hours a week for a long period of time, improper pay docking can cause you to have to go back and pay overtime for all those extra hours.
●  Adopt the specific pay policy allowed by the DOL regulations that provides a “safe harbor” to some extent to correct mistakes made in paying an employee. 

●  Do not let employees work “off the clock”.  Supervisors absolutely cannot ask nonexempt employees to work “off the clock”.  Even if employees are doing it voluntarily, you could be held liable for the overtime worked.  If you discover an employee is working unauthorized overtime, you cannot refuse to pay for it, even if you have a policy prohibiting unauthorized overtime.  Once extra hours are worked, the overtime must be paid!  Your only recourse is to discipline the employee in some other way that doesn’t affect their pay.
●  You must pay nonexempt employees for all hours worked.  What activities qualify as work time can be confusing.  The DOL regulations specify certain time that must be included in “hours worked” for calculating pay.  This can include breaks of less than 30 minutes, lunch breaks during which work is being performed or which are frequently interrupted for work purposes, certain travel time, time spent at seminars, time spent putting on and taking off protective equipment or doing other preparation to perform the job, and the like.  “On-call” time can be particularly tricky to determine if the employee is considered working or not.  It is essential to review the regulations to be sure what time is considered compensable.
●  Don’t give a nonexempt employee comp time instead of paying overtime.  Unless you work for the government, such practice is illegal, even if the employee begs you to do this.  He or she could still sue you down the road for giving the comp time instead of paying overtime.  The only thing you can do as comp time is flex a nonexempt employee’s work hours within the same workweek (a 7-day period).  You generally cannot flex time between workweeks in a 14- or 15-day pay period to avoid paying overtime for the pay period.
These issues are complex and it is well worth an employer’s time to have pay practices reviewed by a competent professional for compliance before the DOL or an employee’s lawyer comes knocking on your door.  Don’t wait until the arrow has hit the bullseye on your back to discover you have not been paying your employees correctly.  
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