MOST COMMON FLSA EXEMPTIONS

A.
Executive Employees

An employee employed in a bona fide executive capacity is exempt from minimum wage and overtime wage requirements. 29 U.S.C. § 213(a)(1).  This exemption applies to any employee:

1.
Compensated on a salary basis at a rate of not less than $455 per week . . . exclusive of board, lodging or other facilities. 29 C.F.R. § 541.100(a)(1);

An employee will be considered to be paid on a “salary basis” . . . if the


employee regularly receives each pay period . . . a predetermined amount


constituting all or part of the employee’s compensation, which amount is not

subject to reduction because of variations in the quality or quantity of the work performed. . . .  An employee is not paid on a salary basis if deductions from the employee’s predetermined compensation are made for absences occasioned by


the employer or by the operating requirements of the business.  If the employee


is ready, willing and able to work, deductions may not be made for time when


work is not available. 29 C.F.R. § 541.602(a).

2.
Whose primary duty is management of the enterprise in which the employee is employed or of a customarily recognized department or subdivision thereof. 29 C.F.R. § 541.100(a)(2);

The term “primary duty” means the principal, main, major, or most important duty that the employee performs.  Determination of an employee’s primary duty must be based on all the facts in a particular case, with the major emphasis on the character of the employee’s job as a whole. 29 C.F.R. § 541.700(a).

Generally, “management” includes, but is not limited to, activities such as interviewing, selecting, and training of employees; setting and adjusting their rates of pay and hours of work; directing the work of employees; maintaining production or sales records for use in supervision or control; appraising employees’ productivity and efficiency for the purpose of recommending promotions or other changes in status; handling employee complaints and grievances; disciplining employees; planning the work; determining the techniques to be used; apportioning the work among the employees; determining the type of materials, supplies, machinery, equipment or tools to be used or merchandise to be bought, stocked and sold; controlling the flow and distribution of materials or merchandise and supplies; providing for the safety and security of the employees or property; planning and controlling the budget; and monitoring or implementing legal compliance measures. 29 C.F.R. § 541.102. 

The phrase “a customarily recognized department or subdivision” is intended to distinguish between a mere collection of employees assigned from time to time to a specific job or series of jobs and a unit with permanent status and function.  A customarily recognized department or subdivision must have a permanent status and a continuing function. 29 C.F.R. § 541.103(a).    

3.
Who customarily and regularly directs the work or two or more other employees. 29 C.F.R. § 541.100(a)(3); and

The phrase “customarily and regularly” means a frequency that must be greater than occasional but which, of course, may be less than constant.  Tasks or work performed “customarily and regularly” includes work normally and recurrently performed every workweek; it does not include isolated or one-time tasks. 29 C.F.R. § 541.701.

The phrase “two or more other employees” means two full-time employees or their equivalent.  One full-time and two half-time employees, for example, are equivalent to two full-time employees.  Four half-time employees are also equivalent. 29 C.F.R. § 541.104(a).   

4.
Who has the authority to hire or fire other employees or whose suggestions and recommendations as to the hiring, firing, advancement, promotion or any other change of status of other employees are given particular weight. 29 C.F.R. § 541.100(a)(4) .

To determine whether an employee’s suggestions and recommendations are given “particular weight,” factors to be considered include, but are not limited to, whether it is part of the employee’s job duties to make such suggestions and recommendations; the frequency with which such suggestions and recommendations are made or requested; and the frequency with which the employee’s suggestions and recommendations are relied upon.  Generally, an executive’s suggestions and recommendations must pertain to employees whom the executive customarily and regularly directs.  It does not include an occasional suggestion with regard to the change in status of a co-worker.  An employees suggestions and recommendations may still be deemed to have “particular weight” even if a higher level manager’s recommendation has more importance and even if the employee does not have authority to make the ultimate decision as to the employee’s change in status. 29 C.F.R. § 541.105.

B.
Administrative Employees      


An employee employed in a bona fide administrative capacity is exempt from minimum wage and overtime wage requirements. 29 U.S.C. § 213(a)(1).  This exemption applies to any employee :

1.
Compensated on a salary or fee basis at a rate of not less than $455 per week . . . exclusive of board, lodging or other facilities. 29 C.F.R. § 541.200(a)(1);

An employee will be considered to be paid on a “salary basis” . . . if the


employee regularly receives each pay period . . . a predetermined amount


constituting all or part of the employee’s compensation, which amount is not

subject to reduction because of variations in the quality or quantity of the work performed. . . .  An employee is not paid on a salary basis if deductions from the employee’s predetermined compensation are made for absences occasioned by


the employer or by the operating requirements of the business.  If the employee


is ready, willing and able to work, deductions may not be made for time when


work is not available. 29 C.F.R. § 541.602(a).

An employee will be considered to be paid on a “fee basis” . . . if the employee is paid an agreed sum for a single job regardless of the time required for its completion.  To determine whether the fee payment meets the minimum amount of salary required for exemption . . . the amount paid to the employee will be tested by determining the time worked on the job and whether the fee payment is at a rate that would amount to at least $455 per week if the employee worked 40 hours.  Thus, an artist paid $250 for a picture that took 20 hours to complete meets the minimum salary requirement for exemption since earnings at this rate would yield the artist $500 if 40 hours were worked. 29 C.F.R. § 541.605(a)(b). 

2.
Whose primary duty is the performance of office or non-manual work directly related to the management or general business operations of the employer or the employer’s customers. 29 C.F.R. § 541.200(a)(2); and

The term “primary duty” means the principal, main, major, or most important duty that the employee performs.  Determination of an employee’s primary duty must be based on all the facts in a particular case, with the major emphasis on the character of the employee’s job as a whole. 29 C.F.R. § 541.700(a).

The phrase “directly related to the management or general business operations” refers to the type of work performed by the employee.  To meet this requirement, an employee must perform work directly related to assisting with the running or servicing of the business, as distinguished, for example, from working on a manufacturing production line or selling a product in a retail or service establishment.  This would include work in areas such as tax; finance; accounting; budgeting; auditing; insurance; quality control; purchasing; procurement; advertising; marketing; research; safety and health; personnel management; human resources; employee benefits; labor relations; public relations; government relations; computer network; internet and database administration; legal and regulatory compliance; and similar activities. 29 C.F.R. § 541.201.

3.
Whose primary duty includes the exercise of discretion and independent judgment with respect to matters of significance. 29 C.F.R. § 541.200(a)(3).

In general, the exercise of discretion and independent judgment involves the comparison and evaluation of possible courses of conduct and acting or making a decision after the various possibilities have been considered.  The phrase must be applied in light of all the facts involved in the employee’s particular employment situation, and implies that the employee has authority to make an independent choice, free from immediate direction or supervision.  Factors to consider include, but are not limited to: whether the employee has authority to formulate, affect, interpret, or implement management policies or operating practices; whether the employee carries out major assignments in conducting the operations of the business; whether the employee performs work that affects business operations to a substantial degree; whether the employee has authority to commit the employer in matters that have significant financial impact; whether the employee has authority to waive or deviate from established policies and procedures without prior approval, and other factors set forth in the regulation.  The fact that an employee’s decisions are revised or reversed after review does not mean that the employee is not exercising discretion and independent judgment.  The exercise of discretion and independent judgment must be more than the use of skill in applying well-established techniques, procedures or specific standards described in manuals or other sources. 29 C.F.R. § 541.202(a)(b)(c)(e). 

The term “matters of significance” refers to the level of importance or consequence of the work performed.  An employee does not exercise discretion and independent judgment with respect to matters of significance merely because the employer will experience financial losses if the employee fails to perform the job properly. 


29 C.F.R. § 541.202(a)(f).


Examples of employees who fit within the administrative exemption are as follows, 29 C.F.R. § 541.203:


(a)
Insurance claims adjusters . . . if their duties include interviewing insured’s, witnesses and physicians; inspecting property damage; reviewing factual information to prepare damage estimates; evaluating and making recommendations regarding coverage of claims; determining liability and total value of a claim; negotiating settlements; and making recommendations regarding litigation.


(b)
Employees in the financial services industry . . . if their duties include work such as collecting and analyzing information regarding the customer’s income, assets, investments or debts; determining which financial products best meet the customer’s needs and financial circumstances; advising the customer regarding the advantages and disadvantages of different financial products; and marketing, servicing or promoting the employer’s financial products.  However, an employee whose primary duty is selling financial products does not qualify for the administrative exemption.


(c)
An employee who leads a team of other employees assigned to complete major projects for the employer (such as purchasing, selling or closing all or part of the business, negotiating a real estate transaction or a collective bargaining agreement, or designing and implementing productivity improvements) generally meet the duties requirements for the administrative exemption, even if the employee does not have direct supervisory responsibility over other employees of the team.


(d)
An executive assistant or administrative assistant to a business owner or senior executive of a large business generally meets the duties requirements for the administrative exemption if such employee, without specific instructions or prescribed procedures, has been delegated authority regarding matters of significance.


(e)
Human resource managers who formulate, interpret or implement employment policies and management consultants who study the operations of a business and propose changes in organization generally meet the duties requirements for the administrative exemption.


(f)
Purchasing agents with authority to bind the company on significant purchases generally meet the duties requirements for the administrative exemption even if they must consult with top management officials when making a purchase commitment for raw materials in excess of the contemplated plant needs.


(g)
Ordinary inspection work generally does not meet the duties requirements for the administrative exemption.  Inspectors normally perform specialized work along standardized lines involving well-established techniques and procedures which may have been catalogued and described in manuals or other sources.  Such inspectors rely on techniques and skills acquired by special training or experience.  They have some leeway in the performance of their work but only within closely prescribed limits.


(h)
Employees usually called examiners or graders, such as employees that grade lumber, generally do not meet the duties requirements for the administrative exemption.  Such employees usually perform work involving the comparison of products with established standards which are frequently catalogued.


(i)
Comparison shopping performed by an employee of a retail store who merely reports to the buyer the prices at a competitor’s store does not qualify for the administrative exemption.  However, the buyer who evaluates such reports on competitor prices to set the employer’s prices generally meets the duties requirements for the administrative exemption.


(j)
Public sector inspectors or investigators of various types, such as fire prevention or safety, building or construction, health or sanitation, environmental or soils specialists and similar employees, generally do not  meet the duties requirements for the administrative exemption because their work typically does not involve work directly related the management or general business operations of the employer.  Such employees also do not qualify for the administrative exemption because their work involves the use of skills and technical abilities in gathering factual information, applying known standards or prescribed procedures, determining which 

procedure to follow, or determining whether prescribed standards or criteria are met.       

C.
Professional Employees      


An employee employed in a bona fide professional capacity is exempt from minimum wage and overtime wage requirements. 29 U.S.C. § 213(a)(1).  This exemption applies to any employee :

1.
Compensated on a salary or fee basis at a rate of not less than $455 per week . . . exclusive of board, lodging or other facilities. 29 C.F.R. § 541.300(a)(1);

An employee will be considered to be paid on a “salary basis” . . . if the


employee regularly receives each pay period . . . a predetermined amount


constituting all or part of the employee’s compensation, which amount is not

subject to reduction because of variations in the quality or quantity of the work performed. . . .  An employee is not paid on a salary basis if deductions from the employee’s predetermined compensation are made for absences occasioned by


the employer or by the operating requirements of the business.  If the employee


is ready, willing and able to work, deductions may not be made for time when


work is not available. 29 C.F.R. § 541.602(a).

An employee will be considered to be paid on a “fee basis” . . . if the employee is paid an agreed sum for a single job regardless of the time required for its completion.  To determine whether the fee payment meets the minimum amount of salary required for exemption . . . the amount paid to the employee will be tested by determining the time worked on the job and whether the fee payment is at a rate that would amount to at least $455 per week if the employee worked 40 hours.  Thus, an artist paid $250 for a picture that took 20 hours to complete meets the minimum salary requirement for exemption since earnings at this rate would yield the artist $500 if 40 hours were worked. 29 C.F.R. § 541.605(a)(b).

2.
Whose primary duty is the performance of work. 29 C.F.R. § 300(2):

(i)
Requiring knowledge of an advanced type in a field of science or learning customarily acquired by a prolonged course of specialized intellectual instruction (learned professional); or

To qualify for the learned professional exemption, the employee’s primary duty must be the performance of work requiring advanced knowledge in a field of science or learning customarily acquired by a prolonged course of specialized instruction.  This primary duty test requires, first, that the employee perform work requiring advanced knowledge.  “Work requiring advanced knowledge” means work which is predominantly intellectual in character, and which includes work requiring the consistent exercise of discretion and judgment, as distinguished from performance of routine mental, manual, mechanical or physical work.  An employee who performs work requiring advanced knowledge generally uses the advanced knowledge to analyze, interpret or make deductions from varying facts or circumstances.  Advanced knowledge cannot be attained at the high school level. 


29 C.F.R. § 541.301(a)(1)and (b).

Next, the primary duty test requires that the advanced knowledge be in a field of science or learning.  This includes the traditional professions of law, medicine, theology, accounting, actuarial computation, engineering, architecture, teaching, various types of physical, chemical and biological sciences, pharmacy and other similar occupations that have a recognized professional status as distinguished from the mechanical arts or skilled trades where in some instances the knowledge is of a fairly advanced type, but is not in a field of science or learning. 29 C.F.R. § 541.301 (a)(2), (c).

Finally, the advanced knowledge must be customarily acquired by a prolonged course of specialized intellectual instruction.  The phrase “customarily acquired by a prolonged course of specialized intellectual instruction” restricts the exemption to professions where specialized academic training is a standard prerequisite for entrance into the profession.  The best prima facie evidence that an employee meets this requirement is possession of the appropriate academic degree. 29 C.F.R. 


§ 541.301(a)(3), (d).     

(ii)
Requiring invention, imagination, originality or talent in a recognized field of artistic or creative endeavor (creative professional). 

To qualify for the creative professional exemption, the employee’s primary duty must be the performance of work requiring invention, imagination, originality or talent in a recognized field of artistic or creative endeavor as opposed to routine mental, manual, mechanical or physical work.  The exemption does not apply to work which can be produced by a person with general manual or intellectual ability and training.  Recognized fields of artistic or creative endeavor include music, writing, acting and the graphic arts. 29 C.F.R. § 541.302(a), (b).    


Examples of Professional Employees include registered nurses, dental hygienists, physician assistants, accountants, chefs, athletic trainers, and funeral directors. 29 C.F.R.

§ 301(e).  Additionally, actors, musicians, composers, conductors, and advertising professionals typically qualify as exempt professional employees. 29 C.F.R. § 541.302(c).  Finally, teachers, doctors, and lawyers will be recognized as exempt professional employees. 29 C.F.R. § 541.303, 29 C.F.R. § 541.304.

D.
Outside Sales Employees

An employee employed in the capacity of outside salesman is exempt from minimum wage and overtime wage requirements. 29 U.S.C. § 213(a)(1).  This exemption applies to any employee :

1.
Whose primary duty is, 29 C.F.R. § 541.500:

The term “primary duty” is defined at 29 C.F.R. § 541.700.  In determining the primary duty of an outside sales employee, work performed incidental to and in conjunction with the employee’s own outside sales or solicitations, including incidental deliveries and collections, shall be regarded as exempt outside sales work.  Other work that furthers the employee’s sales efforts also shall be regarded as exempt work including, for example, writing sales reports, updating or revising the employee’s sales or display catalogue, planning itineraries and attending sales conferences. 29 C.F.R. § 500(b).

(i)
Making sales; or

“Sale” or “sell” includes any sale, exchange, contract to sell, consignment to sell, shipment for sale, or other disposition. 29 U.S.C. § 203(k).

(ii)
Obtaining orders or contracts for services or for the use of facilities for which consideration will be paid by the client or customer; and

2.
Who is customarily and regularly engaged away from the employer’s place or places of business in performing such primary duty.

The outside sales employee is an employee who makes sales at the customer’s place of business or, if selling door-to-door, at the customer’s home.  Outside sales do not include sales made by mail, telephone or the Internet unless such contact is used merely as an adjunct to personal calls.  Thus, any fixed site, whether home or office, used by a salesperson as a headquarters or for telephonic solicitation of sales is considered one of the employer’s places of business, even though the employer is not in any formal sense the owner or tenant of the property. 29 C.F.R. § 541.502.

E.
Computer Employees

An employee employed as a computer system analyst, computer programmer, software engineer, or other similarly skilled worker is exempt from minimum wage and overtime wage requirements.  This exemption applies to any such employee whose primary duty is, 29 U.S.C. § 213 (a)(17)-

(A)
The application of systems analysis techniques and procedures, including consulting with users, to determine hardware, software, or system functional specifications;

(B)
The design, development, documentation, analysis, creation, testing, or modification of computer systems or programs, including prototypes, based on and related to user or system design specifications;

(C)
The design, documentation, testing, creation, or modification of computer programs related to machine operating systems; or

(D)
A combination of duties described in subparagraphs (A), (B), and (C) the performance of which requires the same level of skills, 


and who in the case of an employee who is compensated on an hourly basis, is compensated at a rate of not less than $27.63 an hour.

Because job titles vary widely and change quickly in the computer industry, job titles are not determinative of the applicability of this exemption. 29 C.F.R. § 541.400 

The exemption for employees in computer occupations does not include employees engaged in the manufacture or repair of computer hardware and related equipment.  Employees whose work is highly dependent upon, or facilitated by, the use of computers and computer software programs (e.g., engineers, drafters and others skilled in computer-aided design software), but who are not primarily engaged in computer systems analysis and programing . . . are also not exempt computer professionals. 29 C.F.R. § 541.401.

F.
Highly Compensated Employees

An employee with total annual compensation of at least $100,000 is deemed exempt if the employee customarily and regularly performs any one or more of the exempt duties or responsibilities of an executive, administrative or professional employee. 

29 C.F.R. § 541.601(a).

+++

A high level of compensation is a strong indicator of an employee’s exempt status, thus eliminating the need for a detained analysis of the employee’s job duties.  Thus, a highly compensated employee will qualify for the exemption if the employee customarily and regularly performs any one or more of the exempt duties or responsibilities of an executive, administrative or professional employee.  An employee may qualify as a highly compensated executive employee, for example, if the employee customarily and regularly directs the work of two or more other employees, even though the employee does not meet all of the other requirements for the executive exemption. 29 C.F.R. § 541.601(c).

However, this exemption applies only to employees whose primary duty includes performing office or non-manual work.  Thus, for example, non-management production-line workers and non-management employees in maintenance, construction and similar occupations such as carpenters, electricians, mechanics, plumbers, iron workers, craftsman, operating engineers, longshoremen, construction workers, laborers and other employees who perform work involving repetitive operations with their hands, physical skill and energy are not exempt under this section no matter how highly paid they might be. 29 C.F.R. § 541.601(d).  
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