ROLE OR SEVERANCE AGREEMENT AND RELEASE IN TERMINATION
Believe it or not—you can have a terminated employee agree not to sue you.  The key is a valid severance agreement and release.  It can be very valuable protection against claims.  The catch is that you have to be very careful how you draft and present the agreement.  
Why would I want to offer a severance agreement and release?

Unfortunately, even a totally justified, squeaky-clean termination of employment is not 100% bulletproof.  An employee who is determined to sue you may do so, whether the termination is justified or not.  You may end up spending a good chunk of change defending even a meritless claim by an employee who is fired or laid off.  
A severance agreement that includes a full release of claims is the only way you can be reasonably sure you won’t have to deal with the terminated employee again.  (One exception is that the release cannot prohibit the employee from filing or pursuing EEOC charges, but it can prevent him or her from personally recovering money damages as a result of the charge.)  A severance agreement with release is your last, best shot at protecting yourself.  
What do I have to offer in a severance agreement and release?

Of course, obtaining such peace of mind has a price.  To get a valid release, the employer has to give the employee some additional consideration, whether pay or other benefits, which he or she would not otherwise have received.  There is no magic number on what that consideration must be and it varies greatly from one employer, employee, or instance, to another.  You might be surprised at what an employee faced with no income after termination is willing to take in exchange for agreeing not to pursue any claims against you.  Often, it takes much less money to obtain a severance agreement and release than the cost of defending a claim or lawsuit, even if the claim is groundless.  

How do I decide whether I should offer a severance package in exchange for a release?

1)  Are there special risk factors in this termination?

●  Is the employee in a protected category under a discrimination law (and, is he or she likely to be replaced by someone not in the same protected category)? 
● Has the employee engaged in protected activity such as taking leave under the Family and Medical Leave Act, filing a workers’ compensation claim, organizing employees for a union, filing a discrimination or wage and hour claim, or blowing the whistle on you? 
If there are special risk factors such as these, a release of claims may be worth even more to you than in a run-of-the-mill “at-will” termination or lay-off.  Even without any additional risk factors, though, it frequently makes sense for an employer to pay something to a terminated employee for the finality that comes with the release of claims in a severance agreement.

2)  Why is the employee being terminated?
If the employee was caught stealing, engaged in insubordination or workplace violence, or committed some form of harassment, even if he or she is in a protected class or seems like a high risk to sue, offering a severance package may not be wise.  You may set a bad precedent if employees who engage in bad behavior are essentially “paid off” on their way out the door.  The risk of liability to an employee terminated under such circumstances may not be that great either.  However, sometimes it is still worth paying the employee to be rid of him or her for good.  It is especially important in such instance to insist on confidentiality of the severance package.
What is required for a valid severance agreement and release?

Some additional consideration must be given to the employee, the agreement must be drafted correctly, and it must not be coerced, for the release to be enforceable.  A number of special requirements apply to releases by workers over age 40 for potential Age Discrimination in Employment Act (ADEA) claims.  The ADEA also requires that the employee be given certain time periods to consider the agreement before signing and to revoke after signing.  If more than one ADEA-covered employee is being terminated at the time, there are even more requirements.  The agreement and release must meet very specific, technical legal requirements, too numerous to detail here to meet ADEA requirements.  

If the agreement is not drafted and presented correctly, the release may be unenforceable, and you may be left trying to recover what you paid the employee for the release, in addition to defending a claim.  You should consult specialized employment law counsel to draft the agreement to be sure all the legal requirements are met.  This is not a good time for “do-it-yourself” agreements.  
When should I offer the severance agreement and release?
In most cases, the employee should be presented with a severance agreement and release at the time of termination.  You should routinely consider the value of offering a severance agreement and release to a terminated employee as part of the decision to terminate an employee for any reason. Whether or not to offer a severance package in exchange for a release, how much the consideration should be, and all the terms that should be included, are decisions that should be made before the meeting to terminate the employee is set up.  Generally, the severance agreement and release being offered already should be drafted and ready to hand the employee as part of the termination discussion.  
--------------
When you are preparing to terminate an employee, it is a good idea to consult with an employment law attorney about the wisdom of using a severance agreement and release, and to be sure it is drafted properly to be enforceable.  It could be the silver bullet of a very cost-effective way to avoid expensive litigation and potential liability to a terminated employee.
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