HOW TO TERMINATE AN EMPLOYEE WITHOUT LOSING YOUR BUSINESS—       HOW TO ACTUALLY GET THE EMPLOYEE OUT THE DOOR
In the last installment of “How to Terminate An Employee Without Losing Your Business”, we covered checklists to back up your decision to terminate.  Now, how do you actually get the employee out the door with the least exposure to litigation possible?  Terminating an employee ranks right up there with having root canal work for most employers.  Here’s how to make it as painless and lawsuit-proof as possible.
Before you conduct the termination meeting, get prepared.  Prepare a script if you need it to guide you through the whole procedure.  Review the checklist you went through on why you are terminating this employee and what necessary steps you have taken to get there.  Review the personnel file so you are prepared to respond to issues the employee may try to raise.  Then:
1. Think about the day and time of day for the termination.  Is the beginning or the end of the day better?  Schedule it so the employee can gather up personal belongings and leave without others being there to watch, if possible.  Leave the employee as much dignity as you can under the circumstances.  Is it best to terminate on Friday so security precautions can be taken over the following week-end and the possibility of the employee stirring up trouble with co-employees is lessened?    If you are expecting trouble out of the employee, plan to have security on hand.  Don’t escort the employee out like a criminal, though, if it is not warranted.  This generates bad feelings that may lead to a lawsuit. 
2. Have two management personnel present in the termination meeting if possible.  If it comes down to a swearing match down the road about what the employee was told about the termination, you will have a two-against-one advantage.  You also can record the meeting, and the employee may well be doing the same.
3. Don’t beat around the bush about the reason for the meeting.  Let the employee know he or she is being terminated near the beginning of the meeting.  Exchanging extensivef pleasantries won’t soften the blow.
4.   Briefly review with the employee his or her history leading to the termination, if it is for cause.  Point out the specific problems, warnings and opportunities to improve that were given to the employee.  Keep it short and sweet though.
5.
Try to get the employee to agree that he or she has had problems which have not been resolved.  If the employee wants to rebut, let him or her have their say, but keep a lid on it and don’t get into an arguing match with him or her about it.  If it is obvious there is a big difference of opinion about justification for the termination, just state that and go on.
6.
Don’t “sugar coat” the reasons for the termination or apologize for letting the employee go.  Be specific and objective about why the employee is being terminated.  Don’t throw in compliments either because you think it lessens the blow.  That tends to negate the reasons you are terminating for cause and can come back to bite you if a lawsuit is filed.  
7.
Be prepared to wrap up the employment relationship.  Have the forms ready to give the employee, if possible, for necessary post-termination matters such as benefit options. Make specific arrangements for the employee’s return of company equipment, documents, computers, keys, deletion of passwords, etc.  You cannot withhold a final paycheck until these things are done, however.  The final paycheck must be given no later than six days after termination.  Make sure the employee cannot go back in and sabotage computer information after the termination.

8.
Remind the employee of the terms of confidentiality or non-compete agreements.  Be sure, first, however, that you have determined with your counsel the agreements are likely to be enforceable and it is worth the risk of inviting a lawsuit or countersuit to enforce the confidentiality or non-compete agreement. 

9.     At the conclusion of the meeting, prepare a written memo setting out what occurred.  Especially document any agreements by the employee about the reasons supporting for- cause termination.  Have all management personnel who were in the meeting sign and date the memo and keep it in the employee’s personnel file.  It could become an important piece of evidence if a lawsuit does result.
Next time, we will cover one more important consideration when terminating an employee or a number of employees, either for cause, or in a lay-off. Whether to present the employee a severance agreement and release of claims should be carefully thought out before the termination meeting.  It could be a valuable tool to head off a lawsuit.  If you are going to present a severance agreement, the best time to do it is at the termination meeting.  Prior to the termination meeting, you should review the pro’s and con’s of such agreement with your counsel and have the agreement prepared by counsel to be sure it is legally correct or the release of claims may end up being unenforceable. 
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