
THE ADA, FMLA, AND WORKERS’ COMPENSATION:  THE BERMUDA TRIANGLE OF EMPLOYMENT LAW RELATING TO EMPLOYEE LEAVE
I.  
Introduction 

The interplay between the ADA, FMLA, and Workers' Compensation laws governing employee leave continues to confound HR executives, lawyers, and the courts. An injured or ill employee may have rights under each of these statutes which must be respected. However, each statute defines the protected employee differently, and provides different and frequently overlapping benefits and protections. As a result, an employer must be careful to analyze the circumstances of an individual employee separately under each of the laws. The three laws comprising the Bermuda triangle in which an employer can find itself lost include:

A.  
Family and Medical Leave Act–The FMLA seeks to give job protection to individuals who experience short term medical ailments, or whose immediate family members experience short term medical ailments. 

B.  
American with Disabilities Act–The ADA seeks to give equal employment opportunity to persons who have a significant, long-term or permanent medical condition.  

C.  
Texas Workers’ Compensation Act–The workers’ compensation system seeks to compensate individuals who have sustained a work-related injury and to protect the employee’s right not to be terminated for seeking or obtaining those benefits.


Once separately understood, the employer next must consider how the laws may interact for the particular employee. Finally, having understood the separate requirements and the interactions between them, the employer is in a position to make an appropriate decision regarding an employee's status and benefits. 

II.  
Summary of Legal Obligations
A.  
ADA

1.  Is the worker protected by the ADA?  Two questions:

$ 

Does he or she have a disability?

$ 

If so, is he or she a qualified individual with a disability?



a.  How is disability defined?

$ 


Physical or mental impairment that substantially limits a major life activity

$ 


Analyze things like (1) nature and severity of impairment; (2) duration; (3) is there a permanent impact?  



b.  How can employer evaluate existence of disability?

$ 


Verification from employee’s medical provider

$ 


Request medical documentation

$ 


Can require employee to go to provide of employer’s choice–IF the exam is job related and consistent with business necessity and to determine existence of ADA disability and functional limitations (EEOC says can only do this if employee’s documentation is inadequate, but courts don’t all agree)


2.  Is employee “qualified individual with a disability”?

$ 

Must be able to perform essential functions of job–with or without reasonable accommodation

$ 

Employer must then analyze if there is a reasonable accommodation that will allow employee to do essential job functions.  If not, ADA does not apply.


3. Is employer on notice that employee may need accommodation?

$ 

Has employee made specific request, or has it been raised in performance feedback by employee

$ 

Does employee have physical disability–either visible or invisible

$ 

Disability can be mental also--learning disability or emotional conditions too 


4.  Is leave of absence or partial absence a reasonable accommodation for the disability?

$ 

Is regular, predictable attendance an essential function of the job (employer does not have to sacrifice essential function to make an accommodation)?

$ 

Is a short leave to obtain treatment, or intermittent leave, or reduced hours a reasonable accommodation in your place of business?  Or stated another way, would it place an undue hardship on your business to make such an accommodation? 

5.  Accommodation may require transfer to different position (but not necessarily different pay or benefits).  

B. Workers’ Compensation Law

1.  Provides benefits for on the job injuries or illnesses.

2.  Also prohibits employer from retaliatory actions against employee for filing worker’s comp claim.  This could include termination if the motive were determined to be related to the filing of the comp claim.

3.  Injury or illness that is basis of workers’ comp claim may also be FMLA serious health condition and/or ADA disability.


4.  Does not prohibit enforcement of neutral absence-control policy.

C.  FMLA

1.  Deals with leaves of absence for those employees who are FMLA eligible:

$ 

Employer has at least 50 employees within 75 mile radius

$ 

Employee has at least 1250 hours worked in last 12 month period

$ 

Employee has serious health condition:

$ 

Inpatient care and treatment following it

$ 

Absences of more than three days and treatment relating to it

$ 

Pregnancy and related complications

$ 

Chronic conditions requiring leave of any duration (like migraines, asthma, epilepsy, diabetes, Alzheimers, stroke, terminal diseases)

2.  FMLA leave either requested by employee or employer on notice of conditions which would give rise to FMLA qualification.

3.  Need to designate leave as FMLA leave, request medical certification that leave qualifies for FMLA protection, request status updates and updates on intent to return to work.  

4.  Must continue benefits for duration of FMLA leave, not discriminate against employee for taking FMLA leave, not terminate during FMLA protected leave, return to same or “equivalent position” upon return from FMLA-protected leave.  Cannot require “light duty”, unless equivalent pay and benefits given.

D.  Commonly-faced issues involving overlap of these three laws


Below are some commonly asked questions and answers which indicate how an employee’s injury or illness can require consideration of all these acts, and which will help you to negotiate your way through the minefield presented by these laws. 

Q. 
How can an employee be covered under all these laws at once? For example, an employee with a bad back, injured on the job, is eligible for workers' compensation, might have an ADA disability, and might want his time off considered FMLA leave? 

A: 
Overlapping coverage by each of these laws is possible because each law serves different purposes and provides different although sometimes overlapping benefits. Workers' compensation may entitle an employee to payment of medical expenses associated with his on-the-job injury as well as payment for time away from work because of such injury. The FMLA entitles the employee to be absent from work resulting from the injury and to receive group medical coverage not only for the employee's medical treatment not related to his occupational injury but also for medical care for his or her dependents, and the right to be restored to the employee's same or equivalent position. In addition, the ADA, if applicable, may entitle the employee to a reasonable accommodation to enable the employee to return to his or her original position or reassignment to a vacant position and otherwise bans disability discrimination. 

Q. 
What is the difference between a "disability" under the ADA and a "serious health condition" under the FMLA? Are they the same, or can a person be covered by one law but not the other? 

A: 
The ADA and FMLA both may apply to some injured and ill employees. Other employees with varying medical conditions may be covered by either law. The ADA protects from discrimination an employee with an "impairment" which substantially limits one or more major life activities, has a "record of" such a substantial limiting impairment and an employee who is "regarded as" having a substantially limiting impairment. By contrast, the FMLA protects a person with a "serious health condition" which is an illness, injury, impairment, or physical or mental condition that involves one of the following: (1) inpatient care; (2) continuing treatment plus absence from work for more than three calendar days; (3) pregnancy, (4) chronic conditions requiring treatment; (5) permanent or long-term conditions requiring treatment; and (6) multiple treatments for non-chronic conditions.  Not all injured or ill employees will be covered by all of these laws. An employee's injury, such as a cut finger on the job, may be so slight as not to require continuing treatment by a health care provider or absence from work for more than three days. Although this employee might receive first-aid or brief medical care covered by workers' compensation, the employee would not have a "serious health condition" and would not be entitled to leave under the FMLA. Likewise, a slight injury of brief duration will not constitute an ADA-covered disability. On the other hand, an employee who breaks a leg at work will have a workers' compensation claim and an FMLA "serious health condition" if the employee must be absent from work for more than three days. The employee still will not have a "disability" under the ADA if his leg heals normally in a couple of months. On the other hand, a deaf person has an ADA-covered disability but may not have an FMLA "serious health condition" if the hearing impairment does not cause absence from work. 

However, recent trends in ADA decisions make it increasingly difficult for injured workers to prevail on an ADA claim. First, a growing number of courts are requiring that impairments be permanent in nature in order to state an ADA claim. Second, courts under both the ADA and the Rehabilitation Act have held that an individual who seeks and obtains disability benefits claiming to be permanently and totally disabled and unable to work cannot claim simultaneously to be a "qualified individual with a disability" and sue an employer for disability discrimination. However, not all courts are accepting this interpretation and the EEOC recently has issued a directive to its investigators instructing them that claims for disability benefits are not controlling as to whether the individual is a "qualified individual with a disability" under the ADA. 

Q. 
Can I limit employee medical leaves to the 12 weeks required by the FMLA? 

A: 
Yes, unless the employee has a medical condition which is a "disability" under the ADA or state or local law for which additional leave may be an accommodation. The EEOC takes the position that additional unpaid leave can be a form of reasonable accommodation and this includes a right to be restored to the employee's original position. This right to additional leave and job restoration is subject to the ADA's undue hardship limitation. While some courts have recognized that leave may be a form of reasonable accommodation in some circumstances, courts are rejecting claims for indefinite or unpredictable leaves as a form of accommodation. 

Q. 
I have an employee who injured himself on the job and has been out for 8 weeks and is receiving medical treatment from a doctor. Can I replace him? 

A: 
Under the FMLA, the employee has a serious health condition and therefore is entitled to be restored to his or her same or equivalent position. The employee might be replaced in his position by a temporary employee who will leave when the injured employee is able to return to work. Also, the employee's position may be filled if the employer has an alternative "equivalent" position to which the injured employee may be restored. Under the Department of Labor Final FMLA regulations, an "equivalent" position is one that is virtually identical to the employee's former position in terms of pay, benefits, and working conditions, including working hours and distance and time traveling to work.  Otherwise, an employer may deny job restoration to an employee who would have been laid-off had he or she continued to work during the FMLA period, or who was a "key employee" whose return to work would cause "grievous and substantial economic injury" to the employer or the employee unequivocally indicates that he or she is not returning to work. 

Q. 
How does the FMLA affect my use of leased or temporary employees? 

A: 
The FMLA creates significant pitfalls for the unwary employer who utilizes the services of a professional employer organization, or placement agency for the provision of leased or temporary workers. Under these circumstances, a joint employment relationship will be established providing the leased or temporary worker with FMLA rights to leave and job restoration that bind both the agency and the employer utilizing its services. For example, an employer contracts with a temporary employment agency to fill a receptionist position on a long-term temporary basis. Assume the temporary receptionist is FMLA-eligible because of her past service and hours worked with the temporary agency. If the temporary receptionist takes FMLA leave and is replaced by the placement agency during the pendency of the leave, he or she still has a right to be restored to the receptionist position the temporary employee occupied when leave began, even if the employer believed the replacement was a better worker. 

Q. 
We want to bring an employee back to work on light duty. Can we do that under FMLA? Must we do so under Workers' Compensation? Under ADA? 

A: 
Generally, "light duty" means work that is less physically or mentally demanding than normal job duties. If the employee is unable to perform an essential job function because of a serious health condition, she or he still is entitled to take FMLA leave rather than accept a light duty assignment. Therefore, an employer may offer an employee on FMLA leave the chance to return to work voluntarily on "light-duty" but may not penalize the employee for failing to do so if he or she continues to be entitled to FMLA leave. However, an employer may utilize available procedures to cut off workers' compensation or short-term disability benefits to the employee who has refused work within his or her medical restrictions. This is because the FMLA only creates an entitlement to unpaid leave but does not create a right to be paid while on leave. If the employee voluntarily chooses to accept the light duty work, however, the period spent on light duty assignments cannot be counted against the employee's 12-week FMLA entitlement. Nonetheless, the employee retains his or her right to be restored to his or her original or an equivalent position if the combined total of time spent on FMLA leave and light duty does not exceed 12 weeks! Because the ADA does not require an employer to create a position or to eliminate essential job functions, it is not a reasonable accommodation to create a "light-duty" position for an employee unable to do all of the essential functions of his or her job. However, the EEOC also has taken the position that an employer may have to reassign an employee with a disability, as a reasonable accommodation, to a "light-duty" position if the position is vacant and the employee is qualified. If an employer reserves such positions for persons receiving workers' compensation benefits, then, according to the EEOC, that employer may have to modify its policy to permit an employee with a non-occupational disability to be reassigned to a light-duty position.  Workers' compensation statutes do not require accommodation or light-duty.

Q. 
We have an employee with an on the job injury as a direct line supervisor. Her job involves close support and supervision of associates. Her doctor has released her to return to work for only two days a week which is very disruptive because others have taken over her responsibilities while she is on leave. Under the ADA and FMLA, must we permit her to work this very limited part time schedule? 

A: 
This is an all-too-common troubling issue for employers. FMLA may entitle an employee to intermittent leave. The question is whether the employee is also entitled to intermittent work. The Department of Labor issued an opinion letter to an airline which addresses this question. The Department was responding to an inquiry regarding a flight attendant who needed to be absent from work for three hours every Friday afternoon for treatment of a serious health condition. The airline contended that it could not grant leave in a three-hour interval because a flight attendant worked a 10-hour shift which could not be interrupted in mid-flight. The airline proposed permitting the employee to take the entire 10-hour day off on leave. The Department of Labor agreed that this was permissible, but stated that only the three hours certified by her physician as necessary for her serious health condition could be counted against her FMLA entitlement. The other seven hours was to be counted as company-provided leave. This principle could be applied to any other position if an employer is able to demonstrate that the employee clearly is not able to perform one or more essential job functions. Care should be taken, however, because working full time or a full day may be difficult to establish as an essential function under the ADA's criteria for defining an essential function which the FMLA also uses. If it is permissible not to permit intermittent work, it will also be lawful under the ADA because an employee is not qualified if he or she cannot perform an essential function. 

Q. 
Can an individual supervisor be liable for failing to provide ADA reasonable accommodation or FMLA leave? 

A: 
An individual supervisor cannot be held liable under the ADA because he or she is not an "employer" under the ADA, ADEA or Title VII. Supervisors may not be so lucky under the FMLA, however. Several courts have held that supervisors can be individually liable when they make or participate in decisions which violate the FMLA.

Q. 
If our company has a generous short-term disability program (26 weeks at 60% salary) what FMLA issues and ADA issues do we need to be aware of? We're already more generous than the law mandates with paid time off under this program. 

A: 
An employee absent from work because of a medical condition who also is receiving short-term disability ("STD") benefits in almost all cases will have a "serious health condition" as defined by the FMLA. Accordingly, assuming the employee is FMLA eligible, an employee receiving STD benefits during an absence should also be notified of his or her FMLA rights and have the leave designated as FMLA leave. A generous STD package creates an incentive for employees to be absent from work because it provides for pay while on leave. An STD policy, however, should not be used to authorize absence from work. For one thing, FMLA restricts an employer's access to medical information by requiring employers to obtain only that information that is on the Department of Labor's Health Care Provider Certification form (WH 380). An employee seeking paid disability benefits may be required to divulge much more medical information as part of the benefit determination. The better course is to limit the STD policy to questions of pay rather than leave. Doing this will help an employer to control unnecessary absenteeism. Under the FMLA, leave is an entitlement but the leave need not be paid. By adopting separate procedures for certifying eligibility for leave and disability pay, an employer will be able to take steps to better control whether and under what circumstances an employee is paid while absent. For example, suppose an employee takes FMLA leave and provides in a timely fashion the health care provider certification that the leave is medically justified under the FMLA. If an employer's STD plan permits the employer to request medical records or an independent medical evaluation, the employer can follow these procedures to obtain medical information sufficient to determine whether in fact the absence is medically necessary. If the absence is legitimate, the employee receives STD benefits. If the absence is not legitimate, the employee's leave should be unpaid, creating an incentive for the employee to return to work. In addition, the employer may use the benefit determination to request a second FMLA health care certification from a health care provider chosen by the employer although it cannot be a health care provider regularly used by the employer. Finally, as noted above, additional unpaid leave may be a form of reasonable accommodation. An employee with a disability may assert a right to more than 26 weeks of leave as an accommodation unless it would pose an undue hardship. The employee would not, however, be entitled to pay during such additional leave. 

Q. 
Sometimes an employee brings in a doctor's note permanently restricting the employee from performing a certain task such as lifting more than a certain weight. Do we have to accept these doctor's notes? 

A: 
You do not have to accept a doctor's note. The key to avoiding being held hostage by a doctor's note is to establish a procedure for placing the burden of proof upon the employee and to define what the proof may and may not consist of. If leave is being requested by an FMLA-eligible employee for an FMLA-qualifying reason, you should comply with the FMLA's health care provider certification process and you may insist that the health care provider certification form be completed and signed by the health care provider. If an employee is requesting what might be a reasonable accommodation, he or she essentially is asking to be treated differently because of a medical condition and the employer may utilize the ADA's broader right of access to medical information. When an employee requests to be treated differently from other similarly-situated employees because of a medical condition, the employee may be asked to furnish the employer with sufficient medical information to provide a justification for treating the employee differently. Where the nature and impact of a medical condition is not obvious, medical records may be requested for review by a physician in order to verify the diagnosis and to understand more fully the nature and extent of the impact of the medical condition on the employee's performance, safety and his or her medical need for accommodation. The Supreme Court has upheld the EEOC's ADA regulation for the direct threat defense (situation where employee is a direct threat to himself/herself). 

A reasonable time deadline should be established for the submission of medical records. The deadline is necessary so that the medical issue does not remain unresolved indefinitely and the employer may respond appropriately if the medical issue is legitimate. Of course an employee is under no obligation to submit medical records. However, if records are not received by the deadline, the employer has no justification to treat the employee differently and should not do so. 

In this example, an employee with an asserted lifting restriction who does not submit medical records to a medical advisor used by the employer which justify the restriction should be directed to work without limitation. If medical records are received and support a conclusion that an employee may have a disability under Federal or state law and which justify the restriction requested, the employee may be entitled to accommodation that is reasonable, does not impose an undue hardship and that enables the employee to satisfactorily and safely perform all essential job functions and otherwise meet the demands of the job and the conditions of employment. 

Attached is a sample letter that could be sent to an employee seeking to be permanently restricted from lifting more than 10 pounds. The letter establishes the employee's burden of proof with a clear delineation of the employee's options and consequences. Also, attached is a letter that the employee must use to request his doctor to submit medical records to the company's health care provider for review. Please understand that these letters are not form letters but have to be individually tailored to the facts of each situation. In addition, these letters must be used within a framework and strategy for acquiring, assessing and using medical information to assist management in lawfully responding to a request for work restrictions. 

Q. 
When does a company have to offer COBRA if an employee is out on workers' compensation? 

A: 
COBRA must be authorized once a "qualifying event" has occurred. The taking of leave under the FMLA does not count as a COBRA qualifying event. Therefore, if an employee is absent from work due to an on the job injury and the employer has provided the employee with the proper FMLA notice and properly designated the leave as FMLA leave, COBRA is not triggered. However, if the employee does not return to work at the conclusion of the FMLA leave or otherwise would lose group health coverage in the absence of COBRA continuation, then a qualifying event occurs on the last day of the FMLA leave and the appropriate COBRA notice must be given.
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SAMPLE MEDICAL OPTIONS LETTER TO EMPLOYEE REQUESTING WORK RESTRICTIONS 

Dear {enter employee name}: 


We have received the letter dated {enter date} from your doctor requesting that you be permanently restricted from lifting more than 10 pounds. As you know, lifting up to 50 pounds is required in order for you to carry out an essential function of your laborer position which is to move and load trucks at our Distribution Center. We are willing to work with you to determine whether you can be accommodated to be fully functional in your Distribution Center position. By "fully-functional", we mean able to do all of the essential functions of your laborer position and otherwise meet the demands of your job and the conditions of employment without posing significant risk of harm to your own health or safety or the health or safety of others. In order to respond to your request, however, we will need more information. Because your doctor's letter appears to prohibit you from performing an essential function of your job, please tell us in writing no later than the close of business on [insert date 5 business days from date of letter] what accommodation you believe you will need and also explain how you believe it will enable you to be fully functional in your position. 


We are willing to consider a medically-necessary accommodation that is reasonable, feasible, and likely will enable you to be fully functional in your position without imposing undue hardship on Company operations. 


In addition to your input regarding accommodation, we also will need additional medical information. It is not currently necessary for you to undergo a new medical evaluation for this purpose. We have enclosed letters that you must use to ask your physicians and other health care providers from whom you have sought treatment for the medical condition for which you seek accommodation to send a photocopy of your medical records to Dr. , our medical advisor, at the address specified below by mail or facsimile. We will not accept letters, disability forms or other forms, or special reports, only a photocopy of your actual records. 


Dr. , will review the medical documents to determine whether there is a medical basis on which to conclude that your medical condition precludes you from being fully functional in your position and whether or not reasonable accommodation is medically necessary. By "medically necessary" we mean that the accommodation has risk avoiding or therapeutic value and that you otherwise are similarly limited in performing comparable non work activities. 


The documentation should be sent by mail or facsimile directly to: 


[Insert name, address, telephone and fax number of a physician the Company will use] 


If the envelope or facsimile cover sheet is marked "Medical Confidential," the information will be reviewed only by authorized personnel. Please make sure that it arrives at Dr. 's office by the close of business on [insert date], for we will base our decision regarding reasonable accommodation on the information in the file as of that point in time. 


Should your medical records not support a conclusion that accommodation is medically necessary, we shall direct you to report to work on Monday, March 31, 1997. Should you not do so, we will determine that you have abandoned your position and terminate your employment. 


Should your records support a conclusion that accommodation is medically-necessary but the Company determines it is not feasible, reasonable or able to be provided without undue hardship, then we will have no choice but to terminate your employment after exhaustion of all leave entitlement. 


Should medical records not be received in Dr. 's office by the close of business on [insert due date], we shall determine that you have abandoned your position and shall terminate your employment. 


Should you have any questions, please do not hesitate to contact me. 

Sincerely, 

Supervisor 

Date: _________________, ______ 

SAMPLE EMPLOYEE'S LETTER TO THEIR DOCTOR REQUESTING INFORMATION
Dear Dr. ______________: 


I need your assistance to help my employer understand enough about my medical condition to provide me with reasonable accommodation if medically necessary. For this purpose, my employer requires that I submit, for review by its medical advisor, a photocopy of my medical records related to my present medical condition. I do not have to undergo a new medical evaluation. My employer will not accept "disability" forms, other forms, notes, letters or special reports; only a photocopy of my actual medical records. 


Please send, by mail or facsimile, a photocopy of the clinical notes for all office visits and telephone consultations and, if there are any reports of consultations by other physicians, the results of special tests and diagnostic procedures, and of laboratory tests, from your office records regarding my back condition to: 


[Insert name, address, telephone and FAX number of physician] 


Dr. may call to discuss the information in the records and you have my permission to speak to him regarding that information. 


In order for my work and employment status to receive rapid and full consideration, it is necessary that my records arrive at Dr. 's office no later than the close of business on [insert due date]. 


Thank you for your assistance. 

Sincerely, 

Employee 






