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TOP TEN THINGS EMPLOYERS DO WRONG
I. 
Fair Labor Standards Act (FLSA) – Misclassification of employee as hourly vs. exempt. (See specific paper by speaker on “Recurring Wage and Hour Issues” for in-depth discussion).


A. 
Categories: What is truly exempt vs. non-exempt?  Standard categories that are exempt: 

White-collar exemptions:  Executive; administrative; professional; outside salesman.  First three involve management or direction of other employees, use of independent judgment or training.  


The duties define the exemption, not the title given.

The employee must be paid on a salary basis, which requires that for each week the employee works, he or she must receive a predetermined salary that is not subject to deduction based on quality or quantity of work performed.  Also, salary may not be subject to partial-day docking (nonpayment) under any circumstances!  An inadvertent partial-day dock may be made up without losing the exemption.  Exemption can be lost even if there is a corporate policy permitting partial day docks or requiring partial day absences to be “made up,” whether it is used or not.  You can dock for full-day personal absences and full-day absences due to illness where the employee is not yet eligible for sick day benefits or has exhausted them.  Absences due to jury duty and reserve duty must be compensated.  BUT the Family Medical Leave Act permits partial day docks for absences due to reasons covered by that law.  Disciplinary suspensions of exempt employees should normally not be for less than a week.     

There are some narrow exceptions to coverage under FLSA: Recreational & amusement establishments, some local retail and service establishments & some others very limited jobs.

The Problem: If you have misqualified an employee as exempt that should be non-exempt (hourly) who has put in a lot of overtime, you may end up having to pay for all that overtime at time and one-half an hourly rate based on the salary for two or even three years, if the violation is deemed wilful.    

II.
Not having essential written policies –

A. 

Employment at will confirmation.  Ideally, you should have an employee handbook that outlines numerous policies.  At the very least, you should have a signed written acknowledgment by the employee that regardless of anything else anyone has said or any other polices, their employment is at-will, meaning it can be terminated at any time, with or without cause, by either party.  If you have a handbook, include this in the handbook.  Other important employee handbook provisions are included in paragraphs B-F below.  Many more good policies to cover in your handbook include those listed on Attachment Number 1 to this paper.


B. 
Anti-harassment policy (not just sexual harassment).  Several recent U.S. Supreme Court opinions have made it clear that the existence of a strong policy against harassment (based on sex or any other protected category) and publication and regular review of that policy with employees will provide a very strong part of the defense against a harassment claim.  Define in depth all possible types of sexual harassment.  The policy should outline what steps employees should take to report harassment and give them an alternate source to whom to report the harassment if they are uncomfortable reporting it directly to their supervisor.  The policy also should describe what steps an investigation will involve and that confidentiality will be protected as far as possible, but some disclosure of sensitive information may be necessary to conduct an appropriate investigation. 


C.
Family Medical Leave Act (FMLA).  The Act requires employers with over 50 employees within a 75-mile radius to have and publicize to employees the terms of the Family Medical Leave Act.  Employees need to know the details of what is expected of them to comply with the Act, whether the employer can require the employee to exhaust paid time off before using the unpaid time off available under the Act, requirements for reporting in the employee’s status of leave, and other standard terms.  Form FMLA notices to employees are available from the Department of Labor.  The notices must be given.

D. 

Drug testing.  If your company does drug testing, you should spell out the circumstances under which testing will be performed, who will be doing the testing, and consequences of refusal to take the test and of failing the test.  Some policies allow the employee to have a split sample tested by a lab or their own choosing if they contest the initial positive results.

E. 

Worker’s compensation policy (or self-insurance equivalent).  Employees should be made aware of the requirement of reporting all on-the-job injuries or accidents, how treatment is to be handled, and a non-retaliation policy stated for those who sustain worker’s compensation injuries or assist others in asserting such claims.

F. 

E-mail and Internet use policy.  This goes along somewhat with an anti-harassment policy.  Employees should be told they cannot access materials on-line that may be offensive to others based on a prohibited classification, nor send e-mail of that type, or that slanders or defames others.  Restrictions also may be desired on personal use of your businesses e-mail and Internet capabilities.

III.
Asking improper questions–from interview on through exit interview on termination.

A. 
There is a long laundry list of questions which cannot be asked of job applicants, which would violate discrimination rules based on sex, age, race, national origin, disability, or religion.  Some of those questions are obvious.  Others are more subtle: such as asking what year a person graduated from high school or college may raise age discrimination questions.  Asking about organizational memberships may raise religious, race, sex, or age bias, such as NAACP, NOW, Knights of Columbus, Senior Citizens Center.  The key is to make sure your questions seek only to determine whether the applicant is qualified to do the job.


A good test for the advisability of a particular question is determining whether it will help decide if an applicant is the best possible person for the job.  If it will not help make that decision, it is best left off the application.  Such a question is either irrelevant, and thus wastes the time of everyone concerned, or else it directly involves information related to a minority category, in which case the company risks a discrimination complaint.

For good reason, it has become widely prevalent for employers to include a statement on their application forms to the effect that the employer does not discriminate on the basis of any of the categories mentioned above.

The application form should also include a statement alerting the applicant to the fact that submitting an application constitutes consent: (1) for the employer to verify any information given by the applicant and to check references, (2) to undergo any appropriate medical examination, and (3) that any misrepresentation or falsification of information on the form shall result in refusal to hire or, if the individual is hired, immediate termination.

B. 
Even after employment, questions regarding an employee’s health or dissemination of such information to those not in a “need-to-know” position, or placing that information in the regular employment file of the employee can violate the ADA discrimination laws.  Questions about personal behavior or life-style issues can cross the line to constitute discrimination also.  Even in an exit interview on termination, you need to be careful about what is said or asked.

IV.
Performance evaluations not being realistic. Inflated performance reviews or grading give employers more problems than just about anything else when an employee is disciplined or terminated for job performance or behavior problems.  Juries have a hard time understanding how an employee who received an “above-average” or “excellent” review in January, where no problems were mentioned, has suddenly become the world’s worst employee by February when you terminated him for incompetence.  If the employee has problems, say so!  And tell them what they need to do and by when, to improve their performance or behavior. Then, when they don’t, juries will know why you discharged them.  (See specific paper by speaker on “The Importance of Doing Performance Reviews Right:  What You Write May Come Back to Bite You.”)  Also be careful regarding reference letters.  If they are too glowing, it will raise suspicion as to the real reason for the discharge.  

V.
Bungling leave – WC, FMLA, ADA.  The worker’s compensation, Family Medical Leave Act, and leave issues related to a disability under the Americans with Disabilities Act (ADA) can be incredibly complicated to handle properly.  Even neutral absence control policies can violate one or more of these Acts.  Even at the end of a worker’s compensation leave or exhaustion of 12-weeks of FMLA leave, the ADA may require the employer to continue to accommodate the employee by allowing a flexible leave schedule, so long as it does not work an undue hardship on the employer.  The FMLA permits partial leave to be taken for treatment, appointments, and the like.  The bottom line is be very careful, and probably consult an attorney before you fire an employee over an absence issue that involves any of these three laws.

VI.  
Poor or non-existent documentation of employee problems. This one overlaps with paragraph IV. to a large extent.  Don’t think you are ever doing yourself or the employee a favor by soft-peddling their problems.  It will always come back to bite you.  You must be objective in describing the problem, set out a course for improvement, and stick to it.  Report the 4W’s–who, what, when, where, on any incidents so you have a good record should a judge or jury be examining the reasons you took the actions you did.  Juries feel that “if it isn’t written, it didn’t happen.”  So, write everything down!

VII.  
Improper or non-existent investigations.  Done correctly, investigations can prevent an internal problem from becoming an external one, mitigate potential morale and productivity problems, and prevent legal liability and financial losses.  Done incorrectly, investigations can have the opposite effect: negatively impacting employee morale, causing adverse publicity, churning gossip wheels in the organization, distracting employees, and/or resulting in legal exposure.

Conducting an effective investigation requires knowing how to ask questions and extract information from people who are often reluctant to communicate, sorting relevant from irrelevant details, making credibility resolutions, and, perhaps most importantly, treating the people involved in the investigation objectively and fairly.  

Favoritism for one reason or another often comes into investigations.  Why was the alleged harasser not questioned, or vice versa?  Did you have all the witnesses to an event in the same room at the same time describing an incident so that all their testimony may be tainted?  Don’t blow off complaints of sexual or other harassment or discrimination or treat them with levity or humor.  Also, do your investigation in a prompt time frame and keep the complaining employee generally informed of the progress of the investigation. Keep in mind confidentiality and possible slander issues when you describe what and who you are investigating.  You should specially train the employee who will be performing  investigations as to proper procedure to follow and documentation to gather.

VIII.
Improper or delayed firing or discipline.  Failure to fire a bad employee when you had your best chance is a common mistake.  More employers get themselves in a bind by continuing to give truly problem employees “one more chance.”  If you’ve really “got the goods” on an employee for serious misconduct, get rid of him or her then.  These employees almost never improve and they can foment a lot more trouble in the workforce while they’re still hanging around.  Also, if the conduct was so bad at the time, the jury will wonder why you waited six months to fire them for a much less grievous incident if the employee can inject any hint of a discriminatory motive.

On the other hand, you must be careful you have sufficient grounds for discipline or termination.  Also, the final decision to terminate should be made not just by the first line supervisor.  Two levels of management should be involved, and in difficult cases, an attorney should be consulted first.

IX. 
Blurring the line between personal and business life.  Especially in the dating context, the slope is very slippery.  Many sexual harassment complaints arise out of attempted romantic or sexual overtures between employees.  The workplace is a prime place for relationships to form just because of the amount of time co-workers spend together.  The worst quagmire  always is between a supervisor and a subordinate.  In that situation, an employer can be held absolutely liable for “quid pro quo” harassment of the subordinate, whether the employer has any knowledge of the situation or not.  Other employees even can complain of sexual discrimination because a co-worker who does have a relationship with a supervisor gets better treatment than they do.

 X.
Trying to treat too many workers as “independent contractors.”  Many employers today try to cut costs by trimming benefits that would have to be paid to new employees by calling them “independent contractors” rather than employees.  State and federal agencies increasingly have challenged this categorization and forced employers to go back and reclassify such workers as true employees.  This has had devastating effects on employers, such as Microsoft, which had to go back several years and pay massive amounts for federal withholding tax, state and federal unemployment taxes, social security contributions, pension and profit-sharing plan coverage, and workers’ compensation coverage.  The IRS, National Labor Relations Act, Fair Labor Standards Act, and other laws have come up with a large number of factors to review to determine if true independent contractor status exists.  There is a list of 20 factors the IRS looks at to determine if an employment relationship more likely exists than an independent contractor.  Some of the key factors include:

1. 
Who has the right to control the work, such as, when and where to do the work; what tools or equipment to use; whether to hire others to assist with the work; who purchases supplies or services needed to complete the work; requiring prior approval to taking certain actions or following detailed instructions.  If the direction of what is to be done is specified by the employer but how it is to be done is up to the worker, he or she more likely will be considered an independent contractor.  

2. 
Financial control factors.  If the worker has made a significant investment in equipment or supplies to perform the work, independent contractor status is more likely to be upheld.  Also, who bears the profit or loss, who has the right to control expenses, and the extent the worker experiences unreimbursed expenses are evidence of whether there is an independent contractor relationship.

3. 
Freedom to perform services for others.  An independent contractor is generally free to seek out other business opportunities.

If a worker is performing the same work, at the same place, for the same wage, under the same rules, as true employees of a business, that worker is likely not going to be considered an “independent contractor.”  This is the hard lesson Microsoft learned.  Employers beware!

©Adair Buckner 2011.  Adair Buckner  is an Amarillo attorney with Buckner & Cross, L.L.P.  She is Board Certified in Labor and Employment Law by the Texas Board of Legal Specialization. Her other areas of practice include business disputes, commercial litigation, estate planning, and probate. You can reach Adair at (806)-322-7777 or adair@bucknercross-law.com.    This material is not intended to be legal advice. The contents are intended for general information purposes only.
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