I. Hiring & Terminating Employees in the Current Economy

A.  Hiring qualified employees
1.  Employment Background Checks:  Are you in compliance with the Fair Credit Reporting Act?
For some jobs, screening is required by federal or state law. The current emphasis on security and safety has dramatically increased the number of employment background checks conducted.  In short, employers are being cautious. At the same time, applicants and employees fear that employers can dig into the past in ways that have nothing to do with the job.

a. Why Does an Employer Conduct a Background Check?
Employers check potential and current workers for several reasons. The things an employer wants to know about you can vary with the kinds of jobs you might seek. Here are a few of the reasons for employment screening.

· Negligent hiring lawsuits are on the rise. If an employee's actions hurt someone, the employer may be liable. The threat of liability gives employers reason to be cautious in checking an applicant's past. A bad decision can wreak havoc on a company's budget and reputation as well as ruin the career of the hiring official. Employers no longer feel secure in relying on their instinct as a basis to hire.
· Current events have caused an increase in employment screening.
· Child abuse and child abductions in the news in recent years have resulted in new laws in almost every state that require criminal background checks for anyone who works with children. The move to protect children through criminal background checks now includes volunteers who serve as coaches for youth sports activities and scout troop leaders.
· Terrorist acts of September 11, 2001, have resulted in heightened security and identity-verification strategies by employers. Potential job candidates and long-time employees alike are being examined with a new eye following September 11, 2001.
· Corporate executives, officers, and directors now face a degree of scrutiny in both professional and private life unknown before the Enron debacle and other corporate scandals of 2002.
· False or inflated information supplied by job applicants is frequently in the news. Numerous studies and news articles, citing varying results, have been published on the topic of resume fraud. While study and survey results may vary, it is clear that human resources professionals are alert to the potential for embellished or outright falsehoods. Such reports make employers wary of accepting anyone's word at face value.

Federal and state laws require that background checks be conducted for certain jobs. For example, most states require criminal background checks for anyone who works with children, the elderly, or disabled. The federal National Child Protection Act authorizes state officials to access the FBI's National Crime Information Center (NCIC) database for some positions. Many state and federal government jobs require a background check, and depending on the kind of job, may require an extensive investigation for a security clearance.
· The "information age" itself may be a reason for the increase in employment screening -- the availability of computer databases containing millions of records of personal data. As the cost of searching these sources drops, employers are finding it more feasible to conduct background checks.
b. What Is Included in a Background Check?
Here are some of the pieces of information that might be included in a background check. Note that many of these sources are public records created by government agencies.

· Driving records

· Vehicle registration

· Credit records

· Criminal records

· Social Security no.

· Education records

· Court records

· Workers' compensation

· Bankruptcy

· Character references

· Neighbor interviews

· Medical records

· Property ownership

· Military records

· State licensing records

· Drug test records

· Past employers

· Personal references

· Incarceration records

· Sex offender lists

Information to be included in a background check will almost certainly depend to some extent on the employer and the job involved. For example, there seems to be no limit on information that can be gathered when the job involves work for the government or a government contractor. The U.S. Supreme Court made this clear in a decision issued in January 2011. In this case, the Court said personal information required of contract workers at the Jet Propulsion Laboratory was “reasonable” given the government’s interest in screening employees.

c. What Cannot Be in a Background Check Report?
The federal Fair Credit Reporting Act (FCRA) sets national standards for employment screening. However, the law only applies to background checks performed by an outside company, called a "consumer reporting agency" under the FCRA. The law does not apply in situations where the employer conducts background checks done in house.

Some states may have stronger laws, such as California's Investigative Consumer Reporting Agencies Act (Civil Code §1786) and the California Consumer Credit Reporting Agency Act (Civil Code §1785). In addition, many state labor codes and state fair employment guidelines limit the content of an employment background check. 

Under the FCRA, a background check report is called a "consumer report." This is the same "official" name given to your credit report, and the same limits on disclosure apply. The FCRA says the following cannot be reported:

· Bankruptcies after 10 years.

· Civil suits, civil judgments, and records of arrest, from date of entry, after seven years.

· Paid tax liens after seven years.

· Accounts placed for collection after seven years.

· Any other negative information (except criminal convictions) after seven years.

However, the above reporting restrictions imposed by the FCRA do not apply to jobs with an annual salary of $75,000 or more a year. (FCRA §605(b)(3).

· Workers' compensation. In most states including California, when an employee's claim goes through the state system or the Workers' Compensation Appeals Board (WCAB), the case becomes public record. An employer may only use this information if an injury might interfere with one's ability to perform required duties. Under the federal Americans with Disabilities Act, employers cannot use medical information or the fact an applicant filed a workers' compensation claim to discriminate against applicants. (42 USC §12101).
· Bankruptcies. Bankruptcies are public record. However, employers cannot discriminate against applicants because they have filed for bankruptcy. (11 USC §525)

d. Fair Credit Reporting Act and Background Checks
The federal Fair Credit Reporting Act (15 USC §1681 et seq.) does not require employers to conduct employment background checks. But the law sets a national standard that employers must follow in employment screening. State laws may give an employee more rights than the FCRA.

i.  Do I have a right to know when a background check is requested?
Yes. Amendments to the FCRA, in effect September 30, 1997, increase the disclosure and consent requirements of employers who use "consumer reports." Such reports might consist only of a credit check. (See Part 7) More extensive reports might include criminal histories, driving records, and interviews with neighbors, friends and associates.

To be covered by the FCRA, the Federal Trade Commission (FTC) says that a report must be prepared by an outside company -- a "consumer reporting agency" or business that "for monetary fees, dues, or on a cooperative nonprofit basis, regularly engages in ... assembling ... information on consumers for the purpose of furnishing consumer reports to third parties." (FCRA §603f)

Under the FCRA, the employer must obtain the applicant's written authorization before the background check is conducted. The authorization must be on a document separate from all other documents such as an employment application. In California, at the time an employer obtains permission for a background check, the applicant or employee should also be told that he or she may request a copy of the report. The FCRA, in contrast, says the subject is entitled to a copy of the report if a pre-adverse notice is given.

Under federal law, if the employer uses information from the consumer report for an "adverse action" - that is, denying the job applicant, terminating the employee, rescinding a job offer, or denying a promotion - it must take the following steps, which are explained further in the Federal Trade Commission's web site: 
· Before the adverse action is taken, the employer must give the applicant a "pre-adverse action disclosure." This includes a copy of the report and an explanation of the consumer's rights under the FCRA.

· After the adverse action is taken, the individual must be given an "adverse action notice." This document must contain the name, address, and phone number of the employment screening company, a statement that this company did not make the adverse decision, rather that the employer did, and a notice that the individual has the right to dispute the accuracy or completeness of any of the information in the report.

Modified disclosure and adverse action procedures under the FCRA (§604(b)(3)(B)) apply to positions subject to U.S. Department of Transportation (DOT) regulations such as truck drivers. The DOT has independent authority to set qualifications for workers in transportation industries.  (49 USC §31502)

ii.  Does the FCRA fall short?
The federal law has two significant loopholes. First, if the employer does not use a third-party screening company but, rather conducts the background check itself, it is not subject to the notice and consent provisions of the FCRA. Second, the employer might tell the rejected applicant that its adverse decision was not based on the contents of the background investigation, but, rather that the job pool was so exceptional that it made its hiring decision based on the fact that there were individuals more qualified than the applicant.

In both of these situations, the applicant would not have the ability to obtain a copy of the background check to find out what negative information it contained. We have learned of situations where the individual remained unemployed for years, not knowing that wrongful criminal records which resulted from identity theft were the reason for the individual's failure to find employment. 

For more on employment background checks and your rights under the FCRA, see the Federal Trade Commission publication, Employment Background Checks and Credit Reports, www.ftc.gov/bcp/edu/pubs/consumer/credit/cre36.shtm
e. FCRA Update: Workplace Investigations and Annual File Disclosures
Recent amendments to the FCRA, known as the Fair and Accurate Credit Transactions Act of 2003 or FACTA, set a new standard for what FACTA calls "employee misconduct investigations." In addition, FACTA says job applicants and employees who have undergone an employment background screening covered by the FCRA may receive a free annual file disclosure from the company that performed the background check.

i.  Workplace Investigations
What is an "employee misconduct investigation"?
This is an investigation conducted by a third-party your employer may hire if the employer suspects you of:

· Misconduct relating to your employment.

· A violation of federal, state or local laws or regulations.

· A violation of any preexisting written policies of the employer.

· Noncompliance with the rules of a self-regulatory organization, that, for example, oversees the securities and commodity futures industry.

Why was this change made to the FCRA?
This section was adopted to make it clear that employers do not have to get permission to conduct a misconduct investigation. Prior to this, FTC staff issued an opinion letter, the so-called "Vail Letter," that said the FCRA applies even when an employee is suspected of misconduct and the employer hires an outside investigator. 
If my employer suspects me of misconduct, what does this mean for me?
It means your employer does not have to give you notice and get your permission to conduct a misconduct investigation. Like other inquiries covered by the FCRA, this only applies if the employer hires an outside party to conduct the investigation.

It also means you will not receive a notice of your rights as others who are subject to a standard employment background check normally would. If, at the end of the investigation, the employer decides to take some action against you, you receive the "adverse action" notice only after the action has been taken.

You will receive only a "summary" of the investigation report, but not the more detailed report that may include sources.

Who will see the investigation report?
The report may be communicated to:

· The employer or its agent.

· Any federal or state officer, agency or department or any officer, agency or department of a unit of general local government.

· Any self-regulatory organization with regulatory authority over the activities of the employer or the employee.

· Others, as is otherwise required by law; or

· A government agency, in accordance with an existing FCRA section that allows a consumer reporting agency to disclose personal identifying information to a government agency.

Can I dispute the findings?
Not under the FCRA dispute procedure. That is because this new section on workplace misconduct investigations was effected by removing this type of investigation from the definition of "consumer report." Thus, the usual protections that apply to a "consumer report" conducted for employment purposes do not apply to workplace misconduct investigations. If you find yourself in this position, you will probably want to seek the advice of an employment law attorney.

Annual File Disclosure
Another new feature of the FCRA allows consumers to get a free copy of their credit report once a year. Final regulations adopted by the FTC set a geographical "rollout" schedule for free credit reports beginning December 1, 2004. The final regulations can be found on the FTC's web site at www.ftc.gov/opa/2004/06/freeannual.htm The schedule for access to free credit reports is also available on the PRC web site: www.privacyrights.org/fs/fs1-surv.htm
FACTA also requires a free annual file disclosure for consumer reports prepared by "nationwide specialty consumer reporting agencies." This refers to companies that compile, maintain files, and issue reports on consumers that relate to:

· Medical records or payments.

· Residential or tenant history.

· Check writing history.

· Employment history.

· Insurance claims.

For job applicants and employees, this means, starting in January 2005, you may receive a free copy of your "file" maintained by a "nationwide specialty consumer reporting agency" that supplies employers with background checks. Before, you could request a copy of your "file" but would have to pay for it.

Now, companies that provide employment background check reports have to, as a minimum, set up a toll-free number that gives you instructions on how to get the information in your "file." Companies may but are not required to also provide access to the free "file" disclosure through a web site address.

Your "file" is not the same as your "report." The "report" is the document the background screening company gives to your employer. The FCRA gives you the right to receive a copy of your "report" directly from the employer," but only if the employer issues an "adverse action" notice. Your "file" is defined in the FCRA as ".all of the information [about you] recorded and retained by a consumer reporting agency regardless of how the information is stored." (FCRA §603(g)) You are entitled to see your "file," whether or not the employer gives the "adverse action" notice.

The FTC has declined to publish a list of national specialty consumer reporting agencies that are subject to this requirement. We will publish a list of these agencies and the toll free number or other means of access as this information becomes available. In the meantime, if you are asked to submit to an employment background check, it is a good idea to ask the employer for the name of the company that will do the check.

f. Background Checks and Your Credit Report
An employment background check often includes a copy of your credit report. The three major credit reporting agencies (Experian, TransUnion, and Equifax) provide a modified version of the credit report called an "employment report." An "employment report" includes information about your credit-payment history and other credit habits from which current or potential employers might draw conclusions about you.

An employment report provides everything a standard credit report would provide. However it doesn't include your credit score or date of birth. Nor does it place an "inquiry" on your credit file that may be seen by a company looking to issue you credit. Having too many credit inquiries tends to lower your credit score.

My job doesn't require handling money. Why does the employer do a credit check?
Often employers use your credit history to gauge your level of responsibility. Whether a valid assumption or not, some employers believe if you are not reliable in paying your bills, then you will not be a reliable employee. Unfortunately, a bad credit report can work against you in your search for employment. For more on how a credit record can affect your job search, see the FTC's fact sheet on this topic, www.ftc.gov/bcp/conline/pubs/alerts/ngcrdtalrt.htm
In addition to your payment history, a credit report typically includes information about your former addresses and previous employers. Employers can use this as one way to verify the accuracy of information you provide on an application or resume.

Can my employer continue to check my credit after I’ve been hired?
Yes. The FCRA allows employment checks not only for hiring purposes but for other employment purposes such as promotion, retention, or transfer. Credit checks for the purposes of retaining you as an employee allows the employer to check you credit periodically. Once you have given your permission, you generally need not be asked again.

Employers may run periodic checks, for example, as a way to identify individuals who have a high debt to salary ratio. To an employer, an employee who is overextended financially may be more prone to stealing from the company.

I never use credit. Can an employer hold that against me?
Yes. The employer might be looking for someone who has an established record of paying bills on time. The FCRA says only that certain things like negative information more than seven years old cannot be considered. The absence of a credit history can also be considered. But if this bit of information means you don't get the job, the employer has to give you an adverse notice decision. For more on an employer's responsibility under the FCRA, see www.ftc.gov/bcp/edu/pubs/consumer/alerts/alt053.shtm
g. Investigative Consumer Reports: What Will Your Neighbors Say?
Can an employer ask my friends and neighbors about me?
Yes. Under the FCRA, a background check that includes interviews with "neighbors, friends, or associates" about your "character, general reputation, personal characteristics, or mode of living" is called an "investigative consumer report." When information about you is gathered from interviews, the FCRA requires a separate disclosure. You are also entitled to know the "nature and scope" of an investigative consumer report, but you have to ask. For more on how the FTC staff interprets the term "investigative consumer report" and other keys topics under the FCRA, visit the FTC web site www.ftc.gov/os/statutes/fcra/index.htm
h.  Pointers for Employers
i.  All applicants should sign a waiver and release of liability form clearly authorizing prior employers to release any requested information to your company and relieving both the prior employers and your company of all liability in connection with the release and use of the information.
ii.  Employers have the right to do criminal background checks themselves, but most employers hire a service to do that – be careful, since the Fair Credit Reporting Act requires an employer to give written notice that a credit or background check will be done and to get written authorization from an applicant to do the check if an outside agency will be used (the notice and the authorization can be on the same form) – in addition, if the applicant is turned down, the employer must tell the applicant why, give the applicant a copy of the report, and let them know the name and address of the service that furnished the information

a. In-home service and residential delivery companies must perform a complete criminal history background check through DPS or a private vendor on any employees or associates sent by the companies into customers' homes (including attached garages or construction areas next to homes), or else confirm that the persons sent into customers' homes are licensed by an occupational licensing agency that conducted such a criminal history check before issuing the license. The records must show that during the past 20 years for a felony, and the past 10 years for a class A or B misdemeanor, the person has not been convicted of, or sentenced to deferred adjudication for, an offense against a person or a family, an offense against property, or public indecency. A check done in compliance with these requirements entitles the person's employer to a rebuttable presumption that the employer did not act negligently in hiring the person. See the Texas Civil Practice and Remedies Code, Sections 145.002-145.004. Recommended: do such checks on anyone who will be going into a person's home, garage, yards, driveways, or any other areas where the employee could come into contact with people at their homes.

2. Unless a law requires such a question, do not ask about arrests, since the EEOC and the courts consider that to have a disparate impact on minorities – a company can ask about convictions and pleas of guilty or no contest – if an EEOC claim is filed, the employer must be prepared to show how the criminal record was relevant to the job in question, i.e., the employer must be able to explain the job-relatedness of the offense – see http://www.eeoc.gov/policy/docs/race-color.html#VIB2conviction and http://www.eeoc.gov/policy/docs/arrest_records.html for EEOC’s position on this:
a. conducting a job-relatedness inquiry involves treating each applicant as an individual – the employer must be able to articulate how it determined, with respect to an individual applicant, in light of the applicant’s criminal history, and concerning the job in question, that hiring the person would have involved an unreasonable risk of possible harm to people or property

3. In Texas, asking only about "convictions" will not turn up some forms of alternative sentencing - for example, under the law of deferred adjudication, if the person given such a sentence satisfies the terms of probation, no final conviction is entered on their record, and the person can legally claim never to have been "convicted" of that offense – however, they would have pled guilty or no contest to the charge (such a plea is necessary in order to qualify for deferred adjudication), so if it is necessary (job-related) to know about about convictions and guilty or no contest pleas, the question would have to be rephrased – see the discussion directly above about the job-relatedness of an offense

a. sample question about criminal history: "During the past (fill in the number) years, have you been convicted of, or have you pled guilty or no contest to, a felony offense? If yes, please explain in the space below. (Answering "yes" to this question will not automatically bar you from employment unless applicable law requires such action.)"

b. try to consider only criminal history that is recent enough to be relevant, given the nature of a particular offense, the nature of the job, and the corresponding level of risk of harm - the remoteness of an offense is a factor in the job-relatedness determination noted above

c. to minimize the risk of an EEOC claim, and to be as fair as possible, try to keep the following in mind:

i. prior involvement with the criminal justice system should never be used as a blanket disqualifier unless a statute or relevant agency regulation requires such a result 

ii. hiring decisions should be based upon individual characteristics, instead of stereotypes 

iii. the best advice for employers in this regard is really to follow the EEOC's guidance on job-relatedness determinations, as explained in this topic and in the last paragraph of the article "Job References and Background Checks" in this book 

iv. in general, there is no substitute for treating people as individuals and, to the extent possible, for taking the time to know more about a person than just what official records might show 

4. never ask an applicant to take a polygraph exam, unless your organization is statutorily required to do so - that would be a violation of the Employee Polygraph Protection Act of 1988, a federal law

5. an employer may require an applicant to be responsible for submission of official records, transcripts, certificates, and licenses

6. very important: in order to position your company as well as possible against potential "negligent hiring" claims, document your efforts to verify the work history and other background information given by the applicant (see comment 7(a) above)

7. flip side: "negligent referral" – do not ever give a false or misleading reference, even if you think you are insulating yourself from a defamation claim or doing the ex-employee a favor – Allstate case – a Texas insurance company got hit with a large damage award after giving a false reference on a former employee who had been fired for misconduct

8. if you have knowledge that an ex-employee has violent tendencies, it is best to be truthful and factual in job references – report only what you can document or prove with firsthand witnesses

As with any state, if you intend carrying out a background check Texas has its own state laws on what is required. Most of these, however, refer to when checks must be carried out, such as the requirement of the University of Texas Health Science Center that all new students should be subject to a criminal background screening before being admitted.

Texas is also very strong on screening of day care employees, and rightly so. The costs of bad or negligent hiring can be very high for a local authority as it can be for a private company. In fact a serious negligent hiring lawsuit can destroy a small company, which is why background screening is so important these days. By carrying out the task properly you can reduce hiring problems within your company, and reduce risks to your staff and your company.
In Texas, as in most other states, the candidates themselves have certain rights. You must notify any potential employee of the fact that they will be subject to such employment screening checks, and must also respect the rights to privacy of the potential employees. Additional to that, if you intend having the background checks carried out by a third party, then in Texas, as anywhere else in the USA, you are obliged to receive signed permission from the person involved before you can do so. This is not necessary if you carry out the checks yourself, either personally or through another employee within your company.

Employment background checks are essential since many applicants falsify the information provided in their application forms, and what you decide to verify will depend to an extent on the type of work to be done. Your main obligation is to make sure that the prospective employee is qualified to work in the USA, but you have to make sure that he or she does not have a propensity to inflict violence on others. You will have other checks to carry out depending on the job on offer.

The criminal background check is necessary as protection for your existing employees, and if you fail to do this and an employee is assaulted, then you will be found negligent. You are responsible even if your employee is working out of the plant. Just a short while ago the Texas Supreme Court found cleaner company Kirby negligent for failing to carry out an adequate screening of an independent contractor who raped a woman in her home while demonstrating a vacuum cleaner. It cost them $160,000. Could your business afford this?

If you are employing an accountant you will likely want to carry out an additional credit check, and other common background checks Texas employers carry out are employment history, to find if there are any gaps that have not been volunteered in the résumé, and history of residence. Some people claim to have been living out of state to cover up periods in penal institutions. You could also check out court records, though this is not easy to do out of state without actually traveling to the court. Without that, it can sometimes be difficult to thoroughly check out someone’s criminal records since there is no national criminal database that can be accessed by embers of the public.

Even Texas state records are only as good as those counties that send details in. Frequently it is only by checking out court records that you can find out if anybody has actually been in prison or not. Some courts have electronic systems available for carrying out such searches, but with others you have to thumb through the paper records to find what you are looking for. Some courts will post the results to you while others insist on you picking them up personally. 

In such cases it is generally more convenient to employ professionals to do the job. The professionals know all the legal obligations that have to be observed, both from your point of view and from that of the subject. Small businesses, however, often cannot afford to hire a professional investigator to carry out the screening and will have to do it themselves. 

You are not expected to investigate every possible aspect of a job applicant’s life history, but you are expected to carry out the basic background checks that would throw up facts about their criminal history, or whether or not they have lied about their past work experience or even residential history. If you are employing someone in a day care or child care center then you have a legal obligation to do so. Texas law demands it. 

If an incident occurs, and you are unable to demonstrate that you had carried out reasonable pre-employment screening or the proper background checks Texas employers are expected to carry out, then you are likely to be found liable for the results of negligent hiring. The penalties are commensurate with the crime carried out by the employee, but can include fines of many hundreds of thousands of dollars.

Background Checks In Texas

The main employment background check Texas employers have to carry out is to ensure that the subject is eligible to work in the USA. There are so many immigrants trying to enter the country illegally, and then hide behind the legality of employment, that this is a must.

 However, that is only the start. Negligent hiring is as much a problem in Texas as it is anywhere else in the USA, and all employers and personnel managers should be aware of what their obligations and their legal responsibilities are. If an employee illegally or negligently harms another employee or a member of the public while carrying out their duty, then the employer will have to demonstrate that the appropriate employment background checks have been carried out and that it could not reasonable have been foreseen that such an incident could have occurred.

 Thus, if a new employee you have just hired assaults one of his or her workmates during an argument, and it can be shown that a reasonable criminal check would have shown that the person had a history of losing their temper during an argument, then you would be liable, and can be sued by the employee who was assaulted.

 Similarly, let's say you send an employee, or even a sub-contractor, out to a customer's home and the customer is subsequently assaulted. If a check of the proceedings of a local criminal court could have shown that the employee had a record of violent behavior towards certain sections of society then you will be guilty of negligent hiring. Exactly this happened to Kirby, the vacuum cleaner company, when a contractor raped a customer to whom he was demonstrating a cleaner in her home. It cost Kirby $160,000 for not properly checking the contractor out.

There are also internal reasons for carrying out such checks. It is a known fact that almost half of all job applicants falsify their work history, about 40% exaggerate their education credentials and more than 20% lie about certificates, licenses, etc. If you employ somebody, especially in a job requiring certain qualifications and experience, then you have a right to know the truth about these aspects of their history. Unfortunately, honesty being as it is, to be certain you will have to carry out employment history and education screening, and also ask to physically see the qualifications. 

If you are at all suspicious about the latter, you might even have to send them back to the issuing body for verification. Although failure to do so might not result in you appearing in court with reference to an assault on an employee or customer, it could still result in a case of negligent employment. Sometimes the employment of a dishonest or incompetent accountant could result in financial loss to the company and shareholders for which you, as personnel or resource manager, could be liable. Credit checks are easy to carry out, even by untrained personnel.

Irrespective of the type of background check Texas employers carry out as routine, if you are involved in direct contact with the public, children or older people you are well advised to carry out as comprehensive a pre-employment screening program as you can, and even employ a professional to do it for you. It is where these groups are involved that most court cases for negligent hiring occur, and you be absolutely certain that there is nothing in your new employee's background that you have missed.

A major problem with criminal background checks, not only in Texas but throughout the USA, is that there is no central database for federal, state and even local criminal records. You have to check with individual courts for their own records, and even then many insist that you attend personally to pick up the records. Only 25 states have fully automated records, allowing easy screening and many states are beginning to restrict the personal data you are allowed to access, such as birth dates and Social Security numbers, making it next to impossible to identify that you have the right records for the right people. The only national databases are accessible only by genuine law enforcement officers.

Prior to commencing a background check Texas judiciary strongly recommend that you fully understand the rights of the subject. For example, if you intend to employ a third party to carry out the screening for you, then you must receive written permission from the subject allowing you to do this. It's not needed if you have the background checks carried out by a company employee, only if it is contracted out.

Negligent hiring cases are so common that practically all larger businesses employ investigation specialists to carry out their employment checks. Possible background screening that can be carried out are credit history and rating, social security checks and the subject's medical background. The latter is highly regulated as to what information is allowed to be imparted and what can be done with it. Most employers, however, restrict themselves to the main background check Texas employers have to make of ensuring nationality, carry out a basic criminal record check, and then check up on the applicant's employment and perhaps residential history.

Generally that is sufficient, unless the position offered or type of business involved demands a higher level of security and hence of employment background checks.
Criminal Background Check Regulations
Arrest information. Although arrest record information is public record, in California and other states employers cannot seek from any source the arrest record of a potential employee. However, if the arrest resulted in a conviction, or if the applicant is out of jail but pending trial, that information can be used. (California Labor Code §432.7).

In California, an exception exists for the health care industry where any employer who has an interest in hiring a person with access to patients can ask about sex related arrests. And, when an employee may have access to medications, an employer can ask about drug related arrests.

Employers need to use caution in checking criminal records. Information offered to the public by web-based information brokers is not always accurate or up to date. This violates both federal and California law when reported as such. Also, in California, an employer may not inquire about a marijuana conviction that is more than two years old.
1. Criminal background checks are used as an employment screening tool for numerous types of employment and also for promotions. For some occupations, it is a state requirement, particularly for those working with children, the disabled or the elderly. Federal regulations cover other aspects of criminal background checks, but only under certain circumstances. For the most part, criminal background checks are regulated by state laws. 

FCRA

2. As of 2010, the Fair Credit Reporting Act requires that, if a prospective employer uses an outside company that is a consumer reporting agency or a company that compiles information on consumers, whether for profit or not for profit, the prospective employer must get your written authorization to request the information. Before an adverse action is taken the prospective employer must provide you with a copy of the report and an explanation of your rights as a consumer. If you don't get a job due to the background check, that is considered an adverse action, as is losing a promotion.. After the adverse action is taken, the prospective employer must provide you with the name, address and phone number of the screening company and notify you that you have the right to dispute the accuracy of the information. 
The most recent change to the FCRA made criminal convictions reportable indefinitely. California still follows the seven-year rule (CA Civil Code 1786.18) as do some other states. To find the limit for reporting criminal convictions in your state, contact your state employment agency or office of consumer affairs. Other laws that should be considered:

States

3. Many states have passed laws limiting exactly what information from a criminal background check an employer can use to either deny you a potential job or, as employers can require a background check of current employees to screen for promotions, to deny you that promotion. In some states arrest records cannot be used against you. Other states limit the information available to felonies only. Some sensitive state and federal jobs require extensive background investigations and security clearances. The Federal Bureau of Investigation can exchange information with the states and local governments for employment purposes, pursuant to an Attorney General approved state statute, but it must be done only if the fingerprints of the individual are received to ensure the data sent back to the state is correct and accurate, and is for the right person. 

2.  Criminal background information:  what are the rules?

Although these laws should prevent an employer from considering certain information, there is no realistic way for the applicant to determine whether such information will be revealed in a background check. This is particularly true for investigations conducted online where the information obtained from web-based information brokers might not be verified for accuracy or completeness.

For example, if you were arrested but never convicted, a data search could reveal the arrest, but the investigator who compiled the information might not delve further into the public records to determine that you were acquitted or the charges were dropped. Reputable employment screening companies always verify negative information obtained from data base searches against the actual public records filed at the courthouse.

Can an employment application ask about things that should not be reported?
The FCRA does not prohibit an employer from asking questions in an employment application. 

For example, an employment application might ask if you have "ever" been arrested. The FCRA says a consumer reporting agency cannot report an arrest that from date of entry was more than seven years ago. It does not say the employer cannot ask the question.

How to handle such questions on an employment application is of real concern to many people, especially those concerned with a youthful mistake from the distant past.

State employment laws may limit the questions an employer includes on a job application. For example, in California an application may ask "job related questions about convictions except those that have been sealed, or expunged, or statutorily eradicated," but applications cannot ask "general questions regarding an arrest." 
To learn about employment laws in your state, search the Internet for “employment inquiries” followed by the name of your state. State and local equal employment opportunity agencies, along with federal EEO field offices, may also be located through the US Equal Opportunity Commission Web site. http://www.eeoc.gov/field/index.cfm.

Criminal Background Check Laws

Everyone applying for a job or a sensitive position will have to undergo criminal background checks. These are actions and researches done in order to compile the records of the applicant--from criminal to financial records. The conduct of these background checks, the compiling of results and the release of reports will be regulated and defined by the criminal background check laws and related institutions.

Facts

1. Criminal background checks refer to the series of actions and researches of looking up and compiling the criminal records, the commercial records and the financial records of one person. These checks are often done by an employer before hiring a person. Background checks are usually done on applicants that are applying for a position of trust in any institution and organization. Examples of jobs and posts that may require applicants to undergo criminal background checks include jobs in schools, hospitals, financial institutions, airports, the federal government and law enforcement. 

Significance

2. Background checks are often made through a government agency or these checks can be performed by private institutions. And the results of these background checks will include past employment verification, the credit score of the person and a check on the person's criminal history. There are a number of laws that cover the criminal background checks, and there are a number of laws that regulate these checks for use legally or when used for dissemination and public consumption. 

Regulating Laws

3. One important law that regulates that criminal background checks in the United States is the Fair Credit Reporting Act. This one covers and regulates the right use of consumer reports. Consumer reports are defined as the information collected and reported by the third party agencies and private companies. The Fair Credit Reporting Act covers the adverse decisions, the notifications to the applicant and the destruction and the safekeeping of these records. This is an American federal law and used by third party criminal background check companies along with the Fair Debt Collection Practices Act or the FDCPA.

These two important laws form the base of the rights of the consumers in the United States. This was first passed in 1970 and the U.S. Federal Trade Commission as the governing and implementing government agency. At the core of the criminal background check procedure is the information provider. This is defined by the FCRA as the institution that give the information to the consumer reporting agencies. 

Information Providers

4. There are certain institutions that provide background information. The major institutions that provide background information include the creditors, the auto finance companies and the mortgage banking institutions. Other institutions that provide information include the collection agencies, the state or the municipal courts and past and present employers and bonders. 

Guidelines

5. The reporting of information by these information providers can only be done under certain guidelines. The information provider should only furnish the complete and the most accurate information to these credit reporting agencies. It is the duty of the information providers to investigate any disputed information and these personalities need to correct an error if any and also explain why the credit report submitted is correct within 90 days of receipt of notice of dispute. And it is also the job of the information providers will have inform the consumers about any negative information which will be placed in the credit report of the person within 30 days. There are two notices that need to be sent to the person who is subjected to criminal background checks. The first one is the notice given before the negative information is reported and the notice given after the information/reports has been reported. 

3.  I-9, E-Verify, interviewing, testing, SSN mismatch  
A.  I-9 Compliance
Under the Immigration Reform and Control Act ("IRCA") of 1986, all employers are required to verify the identity and work authorization of all individuals hired after November 6, 1986. In order to comply, employers must review acceptable I-9 identity and employment eligibility documents for each employee and complete Form I-9.

In the past, I-9 enforcement focused on civil fines and penalties. Rather than administrative fines and penalties, Immigration and Customs Enforcement ("ICE") now aggressively pursues criminal enforcement. Employers who do not comply with IRCA and are found to have unauthorized workers are now often charged with felony criminal violations including knowingly making false statements on Form I-9, conspiracy to knowingly hire illegal aliens, conspiracy to encourage or induce unauthorized aliens to remain in the United States, evasion of federal employment taxes, mail fraud, wire fraud, document fraud, money laundering and alien harboring.

ICE and the Obama Administration have publicly stated that they will continue to aggressively pursue employers who violate immigration regulations. ICE's budget for worksite enforcement continues to steadily increase. Audits and investigations increase with each new allocation. As a result, it is more important than ever for employers to have a comprehensive I-9 compliance program that addresses I-9 completion, re-verification, training, non-discrimination and audits.

Reviewing the many criminal enforcement actions brought in the last three years, one can identify a number of factors that suggest a company may be at risk:

· I-9 Forms are completed and I-9 documentation is reviewed without attention to detail

· Management is reluctant to question the authenticity of any I-9 documentation for inability to obtain needed workers

· Management allows employees to present new documentation inconsistent with original I-9 documentation without further inquiry

· The company has received Social Security no-match letters and does not question employees regarding discrepancies or otherwise investigate

· Management does not address rumors or complaints that there are unauthorized employees or unauthorized contractors,

· The pool of new hires comes mainly from the existing workforce including their friends and relatives

· Hiring decisions are not subject to review and made by those that may be sympathetic to those desperately seeking employment or willing to hire for personal gain

· The company ignores communications from agencies such as worker's compensation or other benefit issuing agencies that advise the employer either that the submitted employee information is not valid or that a rightful holder of the social security card is being denied benefits because one of their employees is using the rightful holder's information.

By establishing and maintaining effective corporate policies and procedures, many of these risk factors can be addressed. It is critical for employers to work with experienced immigration counsel to guide them through this complicated and ever-changing area of law.
B.  E-Verify.

Before an employer can create a case in E-Verify, both the employer and employee must complete the Employment Eligibility Verification form, or Form I-9.  All U.S. employers, regardless of whether they participate in E-Verify, must complete Form I-9 no later than 3 business days after the employee begins work for pay.  This is commonly known as the “three day rule.”  According to the Department of Homeland Security (DHS), an E-Verify case is considered late if the employer creates it later than the third business day after the employee first started work for pay.

Under the recently redesigned E-Verify system, if the case is created late, the program will prompt the employee:
· Awaiting Social Security Number; 

· Technical Problems; 

· Audit Revealed that New Hire Was Not Run; 

· Federal Contractor with FAR E-Verify Clause verifying an existing employee; or 

· Other. 

DHS has stated that it added this screen because recent evaluations of E-Verify found that employers often created cases late.  This partly stems from confusion over how to determine the “date of hire” for the employee.  In a significant change, DHS has stated that “the first day the employee starts work for pay is not included in the three business day calculation.”  Therefore, if the employee starts work for pay on Monday, the third business day after the employee started work for pay is Thursday (assuming all days were business days for the employer).  DHS has created the following chart as an example: 

	Determining the E-Verify Hire Date

	If you create the case in E-Verify: 
	Then the E-Verify hire date is: 

	Before the employee starts work for pay 
	The date you create the case in E-Verify 

	On or after the employee starts work for pay 
	The date the employee started work for pay 


This may come as a surprise to many employers who previously thought that the day of hire should be counted as count Day 1, then Day 2 and then Day 3.  DHS, however, now clarified that employers have three days after the date of hire to create a case in E-Verify.  
Completion and retention of Form I-9 is done in compliance with U.S. immigration laws that seek to restrict illegal immigration while preserving legal immigration. The law requires hiring of only those with a status allowing the person to work in the United States. Employers are required to complete and retain a Form I-9, verifying both identity and authorization to work in the U.S., for each employee they hired after November 6, 1986. The law also protects potential employees from discrimination on the basis of national origin and citizenship.  

The manual seeks to clarify every aspect of Form I-9 completion and retention in order to assist employers in completing the Form I-9, required for each new hire, the U.S. Citizenship and Immigration Service released a revised version of its I-9 instruction manual on January 11, 2011.
Completion and retention of Form I-9 is done in compliance with U.S. immigration laws that seek to restrict illegal immigration while preserving legal immigration. The law requires hiring of only those with a status allowing the person to work in the United States. Employers are required to complete and retain a Form I-9, verifying both identity and authorization to work in the U.S., for each employee they hired after November 6, 1986. The law also protects potential employees from discrimination on the basis of national origin and citizenship.
The manual seeks to clarify every aspect of Form I-9 completion and retention in order to assist employers in completing the Form I-9, required for each new hire, the U.S. Citizenship and Immigration Service released a revised version of its I-9 instruction  manual on January 11, 2011.

Completion and retention of Form I-9 is done in compliance with U.S. immigration laws that seek to restrict illegal immigration while preserving legal immigration. The law requires hiring of only those with a status allowing the person to work in the United States. Employers are required to complete and retain a Form I-9, verifying both identity and authorization to work in the U.S., for each employee they hired after November 6, 1986. The law also protects potential employees from discrimination on the basis of national origin and citizenship.
The manual seeks to clarify every aspect of Form I-9 completion and retention in an extensive question and answer section. Numerous questions about verification of status, required documents, completing the form and issues concerning avoiding discrimination are covered. Additionally, the question and answer section covers employees hired before November 6, 1986, the proper use of different versions of Form I-9 and the use of military IDs.
Instructions on retention of the Form I-9 now include using a PDF formatted Form I-9 for both completion and retention. Forms may be generated, completed and retained in electronic format with the conditions that the employee receives instructions for completing Section One of the form, and the employer maintains documentation of how the form was created and retained. Forms that originated as paper forms may also be uploaded and retained in electronic format.
The timeline for completing and retaining Form I-9 is clarified. The form is not begun until after the employee has been offered and accepted a position. Section One must be completed by the employee before working for compensation begins, and Section Two, verifying documentation, must be completed within three business days of starting work.
A discussion of the role of the new E-Verify system and its function in confirming employment authorization is included along with Form I-9 requirements for subcontractors, staffing firms and professional employer organizations. Staffing firms are considered the employers and must complete and retain Form I-9. The client the employee is placed with is not required to complete Form I-9. The same is true for subcontractors and their employees. The firm using the subcontractor is not required to complete Form I-9.
Form I-9 and the updated Handbook for Employers can be obtained in PDF format from the U.S. Citizenship and Immigration Services website at www.uscis.gov or directly by visiting the following URL: http://www.uscis.gov/files/form/m-274.pdf.

Employer Use of Social Security Numbers: Legal Issues

Increasing awareness of privacy issues has resulted in employers questioning the use of social security numbers in connection with record keeping and employee identification.  While federal law restricts the government’s ability to use a social security number, there is no federal or New Jersey law that imposes restrictions on the use of social security numbers by an employer.  By the same token, an employer may have a duty of care to take reasonable precautions to ensure against identity theft and other invasions of employee privacy.  In this regard, it will be useful to have a policy that outlines the company’s efforts to protect private information, including an employee’s social security number.  The policy should advise that the company will not place the employee’s social security number in the public domain, including on materials mailed to employees, on the company’s intranet, identification badges and parking permits.  The policy should state that the company will use social security numbers for valid business purposes.

While an employer can use a social security number for a legitimate purpose, such as a form of identification, there is also a developing body of discrimination law that may have an impact on whether and under what circumstances an employer can require a person to identify themselves with a social security number.  Objections to the use of a social security number as a form of identification have been made on religious grounds.  Some sects belief that the devil will identify people by assigning them a number and therefore have refused to be identify themselves with a number.  Federal law requires employers to accommodate the religious beliefs of job applicants and employees unless the accommodation poses an undue hardship.  Employers use social security numbers for payroll and other purposes and changing these systems may be cost prohibitive.  Additionally, employers may be legally required to report social security numbers for tax purposes.  Nevertheless, an employer is obliged to consider alternatives before ruling an accommodation out of hand.

Employers should use common sense.  With many people sensitive about identity theft there is probably little reason to require a social security number on a job application.  If it is necessary for a credit or criminal background check, the applicant should be advised that their social security number will be used only for those purposes.  After the job offer, the employer can obtain the social security number and use it http://www.uscis.gov/files/form/m-274.pdf.
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Increasing awareness of privacy issues has resulted in employers questioning the use of social security numbers in connection with record keeping and employee identification.  While federal law restricts the government’s ability to use a social security number, there is no federal or New Jersey law that imposes restrictions on the use of social security numbers by an employer.  By the same token, an employer may have a duty of care to take reasonable precautions to ensure against identity theft and other invasions of employee privacy.  In this regard, it will be useful to have a policy that outlines the company’s efforts to protect private information, including an employee’s social security number.  The policy should advise that the company will not place the employee’s social security number in the public domain, including on materials mailed to employees, on the company’s intranet, identification badges and parking permits.  The policy should state that the company will use social security numbers for valid business purposes.

While an employer can use a social security number for a legitimate purpose, such as a form of identification, there is also a developing body of discrimination law that may have an impact on whether and under what circumstances an employer can require a person to identify themselves with a social security number.  Objections to the use of a social security number as a form of identification have been made on religious grounds.  Some sects belief that the devil will identify people by assigning them a number and therefore have refused to be identify themselves with a number.  Federal law requires employers to accommodate the religious beliefs of job applicants and employees unless the accommodation poses an undue hardship.  Employers use social security numbers for payroll and other purposes and changing these systems may be cost prohibitive.  Additionally, employers may be legally required to report social security numbers for tax purposes.  Nevertheless, an employer is obliged to consider alternatives before ruling an accommodation out of hand.

Employers should use common sense.  With many people sensitive about identity theft there is probably little reason to require a social security number on a job application.  If it is necessary for a credit or criminal background check, the applicant should be advised that their social security number will be used only for those purposes.  After the job offer, the employer can obtain the social security number and use it for legitimate business reasons.  Care should be taken to prevent inadvertent disclosure in the public domain.  If employees are sensitive, a written policy outlining the use of social security numbers is not a bad idea.

Featured Article - Safe Harbor for Employers Who Receive a No-Match Letter

Every year, the Social Security Administration (SSA) informs thousands of employers via a "no-match” letter that certain employee’ names and corresponding Social Security numbers provided on Forms W-2 do not match SSA’s records. Out of approximately 250 million wage reports the SSA receives each year, as many as four percent belong to employees whose names and corresponding Social Security numbers do not match SSA’s records.

Through regulation, the Department of Homeland Security (DHS) is reiterating that employers remain accountable for the workers they hire and clarifying the steps employers should take to resolve mismatches identified in letters issued by SSA. The DHS regulations provide guidance that will help employers comply with legal hiring requirements by outlining specific steps they should take under immigration law when they are notified that employees’ names or corresponding Social Security numbers as provided on Forms W-2 do not match SSA records.
SSA is not changing its procedures for issuing employer no-match letters, and SSA guidance on how to correct Social Security records is unchanged. However, no-match letters issued by the SSA for Tax Year 2006 will be accompanied by a letter from U.S. Immigration and Customs Enforcement (ICE) informing employers on how to respond to the employer no-match letter in a manner consistent with obligations under U.S. immigration laws.

There are many reasons for a mismatch between employer and SSA records, including transcription errors and name changes due to marriage that are not reported to SSA. Employers should not assume that the mismatch is the result of any wrongdoing on the part of the employee. Moreover, an employer who takes action against an employee based on nothing more substantial than a mismatch letter may, in fact, violate the law.

The DHS regulations and the ICE letter describe with specificity what steps employers should take upon receipt of a no-match letter: 1) verifying within 30 days that the mismatch was not the result of a record-keeping error on the employer’s part; 2) requesting that the employee confirm the accuracy of employment records; 3) asking the employee to resolve the issue with SSA; 4) if these steps lead to resolution of the problem, follow instructions on the no-match letter itself to correct information with SSA, and retain a record of the verification with SSA; and 5) where the information could not be corrected, complete a new I-9 form without using the questionable Social Security number and instead using documentation presented by the employee that conforms with the I-9 document identity requirements and includes a photograph and other biographic data. Employers unable to confirm employment through these procedures risk liability for violating the law by knowingly continuing to employ unauthorized persons.

Frequently Asked Questions

This information is designed to provide accurate information in regard to the subject matter covered. It is published with the understanding that EANJ is not engaged in rendering legal services and should not be taken as legal opinion.

 

Question:
Are we required to photocopy ID's of new employees when completing the I-9 Form?

Answer:
No, it is not legally required, but it is recommended as a best practice.

 

Question:
How do I know if documents presented by the employee when completing Form I-9 are genuine?

Answer:
The Immigration Reform and Control Act (IRCA) does not require that employers be document experts. An employer should apply a "reasonable prudent person" standard when making a determination if the document presented "reasonably" appears to be genuine, relates to the individual and authorizes employment.

Question:
How long must I keep I-9 forms?

Answer:
You must keep I-9 Forms on all current employees (except those hired prior to 11/06/86). Upon termination of employment, I-9 Forms should either be retained for :

Three (3) years after date of hire

One (1) year after date of termination; Whichever date is later.

Example:

If employee was employed for 3 or more years, I-9 Form should be retained for one (1) year from date of termination; (employee hired on 8/01/02 and terminated on 7/29/06);

If employee was employed for less than 3 years, I-9 Form must be retained to make up the difference to the three (3) year date to a minimum of one (1) year. (employee hired on 8/01/05 and terminated on 12/01/05, must retain I-9 Form for two (2) years and eight (8) months.)

 Question:
What is considered document abuse discrimination under the Immigration Reform and Control Act?

Answer:
The law prohibits an employer from:

1) Requiring an employee to present specific documents rather than allowing them to choose from the list provided;

2) Requiring employee to present more documents then are required to establish identity and employment eligibility;

3) Refuse to accept a document that reasonably appears genuine on its face.

Question:
What is the current version of the I-9 Form?

Answer:
The current I-9 Form has a revision date of (06/05/07) found in the bottom right hand corner.

Question:
What is the time frame for completing the I-9?

Answer:
The I-9 documentation process, during which the employer must complete section II which includes the facial inspection of the documents, must be completed within 3 business days of the employee's start date.

B.  E-Verify Program.  
The E-Verify program is a Web-based system that electronically verifies the employment eligibility of newly hired employees.  The system allows an employer, using information reported on an employee's Form I-9, to determine the eligibility of that employee to work in the United States.  This initiative is a partnership between the Department of Homeland Security (DHS) and the Social Security Administration (SSA). U.S. Citizenship and Immigration Services (USCIS), the agency in DHS responsible for immigration services, administers the program. 

A. How E-Verify Works

SSA Verification

Within three days of hiring an employee, the participating employer is required to enter information from the Form I-9 (Employment Eligibility Verification form), including the employee’s name, date of birth, Social Security number (SSN) and citizenship status, into E-Verify and submits a query. Within seconds, the employer receives a response.

The system transmits, in a secure manner, the new hire’s SSN, name, and date of birth to SSA to verify that data against the information recorded in its NUMIDENT database. For those employees whose work authorization status can be verified immediately (i.e. whose SSA record matched and confirms U.S. citizenship), the process ends here with a confirmation response returned to the employer through the system within seconds.  In the remaining small minority of cases, the system issues a SSA TNC form to the employer.  The form is available in English or Spanish.

When a TNC is issued, the employer must notify the employee of the TNC and give the employee the opportunity to contest that finding. If the employee chooses to contest the SSA TNC, he or she has eight business days to visit an SSA office with the required documents to initiate the process to prove identity and support the correction of the SSA record. Until the TNC is resolved, even if it takes longer than eight days, the employee must be allowed to keep working and cannot be fired or have any other employment-related action taken against him or her because of the TNC. If the employee fails to contact SSA within the eight day contest period, the employee is considered a no show and a final nonconfirmation is issued by E-Verify. At this point, the employer should terminate employment.  A recent electronic business process enhancement, EV-STAR, allows SSA to use the E-Verify system to inform the employer of the case resolution once the employee visits SSA and resolves the issue.

For employees who successfully resolve a TNC, correcting SSA records is a useful result of the E-Verify process, helping individuals identify and resolve problems with their Social Security records. The work done to update records to resolve an E-Verify mismatch would need to be done at the time the individual applies for Social Security benefits.

DHS Verification

If the query involves a noncitizen worker, the employee’s name, date of birth, and SSN are matched with SSA records as with U.S. citizen cases.  If the information matches SSA records, then the DHS identification number and work authorization information are also matched against DHS databases. If the information cannot be verified electronically, the case is forwarded to a USCIS Immigration Status Verifier (ISV), who researches the case and provides an electronic response within one business day, either verifying work authorization or issuing a DHS TNC.

As with the SSA process described above, if the employer receives a TNC, the employer must notify the employee and provide him or her with an opportunity to contest that finding. An employee has eight business days to call a toll-free number (which provides support in ten different languages) to initiate the process to contest the finding. Until the TNC is resolved, the employee must be allowed to keep working and cannot be fired or have any other employment-related action taken against them because of the TNC. Once the necessary information from the employee has been received by phone or fax, the USCIS Immigration Status Verifier resolves the case, typically within three business days, by issuing either a verification of the employee’s work authorization status or a DHS final nonconfirmation.

B. How Effective is E-Verify?

Much of the criticism of E-Verify has focused on whether U.S. citizens and legal immigrants with permission to work were falsely flagged as illegal workers. Immigration officials have been taking steps to improve such inaccuracies. Westat, a research company that evaluated the system for DHS, reported that 93 percent of the cases checked were legal workers who were accurately identified on first try. Another 7 percent were legal workers who initially were rejected.

More concerning however, is Westat’s finding that E-Verify wrongly clears illegal workers about 54 percent of the time.   Westat concluded that E-Verify missed so many illegal workers mainly because it can't detect identity fraud.
B.  EMPLOYER RISKS WITH USING Social NETWORKING SITES FOR employment decisions
1.  Introduction.

We live in a constantly expanding world of technology.  Every day we learn of new and improved social media tools that permit individuals to connect with old friends, stay in touch with acquaintances, and keep current on events of interest. We also hear stories of specific instances where social media tools have created opportunities, as well as instances where people have found themselves in difficult situations because they used social media inappropriately.

The workplace is no different. Indeed, social media tools create numerous opportunities for employers to learn information about applicants and employees. Used correctly, social media can provide an excellent and unprecedented resource. Used improperly, however, social media can lead to issues, concerns and claims not seen previously in the employment context.

The proper use of social media by employers requires a three-step process: (i) recognizing the potential liabilities arising out of the use of such tools; (ii) creating policies for (a) using social media to make decisions about applicants and employees and (b) addressing employees’ use of social media; and (iii) ensuring that such policies and practices are implemented consistently and are well documented.

Background
There is no question that social media tools are growing in popularity. According to some sources, approximately 200 major active social networking sites currently exist. Ten such sites have at least 100 million registered users.

Though actual figures are elusive, a large and growing percentage of employers routinely access a variety of information about potential and current employees through:

· Social networking sites — Facebook, LinkedIn, and Twitter;

· Video-sharing web sites — YouTube, Metacafe; and

· Personal/affinity blogs.

Facebook alone may have 500 million users worldwide, and some studies suggest at least half access their Facebook page every day at work, where they may be commenting on their company, its products, its corporate strategy, or just wasting time. Sources also report that a majority, perhaps 70 percent, of human resources professionals routinely use social media sites to review job applicants and monitor the use of such sites by employees.
Traps for the Unwary
The first step that a company should take in properly using social media in the workplace is to recognize the potential pitfalls it faces.

Using social media sporadically, inconsistently, or haphazardly can cause problems that employers would not otherwise confront, and thus may not have considered. For example, overusing social media tools or accessing information improperly or in a deceptive manner may give rise to claims for invasion of privacy.

Moreover, when a job candidate is the subject of a social media search there is a possibility — even a strong likelihood — that the search will yield information that, by law, cannot be considered by the employer. Such information may include the applicant's or employee's membership in a protected class based on, among other classifications, race, ethnicity, national origin, disability, or gender.

Given that social media tools make available a great deal of demographic information (such as photographs, group affiliations, and hobbies) that is not otherwise apparent on the face of an applicant's or employee's submission or in-person presentation, an employer's availing themselves of such information could pave the way for allegations of discrimination if the employee or applicant believes that the employer used such information to make an adverse employment decision.

The fact that social media sites may be publicly accessible does not insulate employers from claims. Applicants and employees should have a decreased expectation of privacy given that they voluntarily placed information on a social networking site. Employers, however, should still expect employees and applicants to attempt to assert claims resting on such information.

For example, these claims could arise out of allegations that an employer only conducts searches of applicants or employees that have names suggesting certain ethnicity or that the employer learned of — and used — impermissible information in making an adverse employment decision.

A search may also lead to allegations that, although the employer conducts searches on all candidates, the employer evaluates information learned through such searches differently depending on the employee's race, gender, etc.

On the other hand, employers may face liability for negligent hiring if they fail to learn of readily accessible information about an applicant or employee that should have put the employer on notice of certain concerns. Moreover, an appropriate search may turn up other information that is critical for the employer to know prior to making an employment decision, such as the posting of disparaging and offensive remarks about individuals or a former employer.
Social media sites offer employers (as well as the entire world) an uncensored peek into how job candidates act in all environments, including unguarded moments. Therefore, the common sense principals behind conventional interview methods should be applied to an employer’s use of social media in the same manner – in other words, employers must not discriminate against a candidate based upon a characteristic or behavior discovered through online social media that is not job-relevant.       

Disparate Impact.  Discrimination generally occurs two ways in the context of a hiring decision.  The employer might cause a “disparate impact” on a class of potential applicants or “disparate treatment” toward an individual applicant. Disparate impact occurs when the hiring practices of an employer have the impact, whether directly or indirectly, of discriminating against applicant classes. The potential for disparate impact is much greater when employers look toward online social media for their hiring decisions due to the fact that certain classes of individuals are likely not to be proportionately represented in a particular online social network.   

Age presents a prime example of a class of individuals that may disparately impacted through the use of online social media in the hiring process.  Statistics reflect that at this time approximately 29% of the civilian labor workforce is over the age of 50.  Nonetheless, only 13% of all the users of Facebook are currently over the age of 50.  Though the employer may not be aware, this class of individuals (50 and over) is clearly underrepresented by using Facebook as a hiring tool.  

Disparate Treatment.  Discrimination by disparate treatment is usually easier for an employer to detect.  Disparate treatment occurs, as the name implies, when the employer treats an individual applicant differently than other applicants due to a characteristic of the applicant that is not job-relevant. Employers are generally entitled to judge applicants on any characteristic relevant to the job.  However, when an employer disqualifies an applicant solely based upon a characteristic that is not necessarily relevant to the job, the employer is likely engaging in disparate treatment.   

Discrimination through disparate treatment generally poses the greatest danger to the employer.  Take the following example: 

Employer interviews an applicant in person and believes the applicant is a perfect fit for the job.  Employer decides to make an offer to this applicant.  However, prior to making the offer, the employer goes on to the applicant’s Facebook page (to “check this person out”) and finds out that the applicant frequently posts commentary about the applicant’s religious beliefs on Facebook.  Believing that the applicant may bring their religious beliefs into the workplace, employer decides that applicant is not a fit after all.   

Is this discrimination?  Probably yes – this appears to be disparate treatment based upon the applicant’s religious commentary posted on Facebook.  Had the employer not made the last minute decision to check out Facebook, the applicant would have received  a job offer. 

Ethical Considerations.  Employers should also be cautious about judging applicants on characteristics that are not necessarily protected by law.  Risks exist where an applicant is evaluated on non-protected characteristics as well.  Take the following example: 

Employer interviews an applicant in person and believes the applicant is a perfect fit for the job.  Employer decides to make an offer to this applicant.  However, prior to making the offer, the employer goes on to the applicant’s Facebook page and finds out that the applicant posted a picture of himself drinking a couple beers at once on Facebook.  

Believing that the applicant may have a drinking problem, employer decides that applicant is not a fit after all.   
Is this discrimination?  Probably yes again, although neither state nor federal law protect a person’s “drinking problem” this may be disparate treatment toward the applicant.  It appears that the decision to not hire the individual was ultimately based upon the employer viewing the picture online when the employer has not demonstrated the picture (or its content) to be relevant to the particular job.   

The scenario above illustrates the most difficult part of using online social media in the hiring process.  When an employer visits a person’s social website, the employer is instantly given access to everything that person has chosen to share with the world.  Much of the information is not protected by law but also is not relevant to the job.  In addition to the legal duty of the employer not to discriminate based upon a person’s protected characteristics, there is also an ethical duty for the employer not to discriminate based upon any characteristics that do not affect the job. Often the mere appearance of discrimination is enough for an employer to face a discrimination lawsuit.   

It is therefore imperative that employers establish a comprehensive written policy pertaining to the use of social media in the hiring process so as to obtain the benefits social [image: image1.png]
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 without violating the employer’s legal and ethical obligations.  This final section highlights the essential aspects employer social media policies.  

Recommended Practices
Employers should consider implementing data collection and technology usage policies that address two core subjects: (i) the company's use of social media tools to collect data that it may use to make employment decisions and (ii) restrictions and limitations on employees' use of technology in, and concerning, the workplace.

Creating such policies takes time and reasoned thought and depends on the type of work that the company performs. Policies must also be sufficiently flexible to permit the company to respond to changes in the rapidly evolving world of social media without requiring a cumbersome revision process.

Data Collection Policies
A company's policy concerning its use of social media to collect data should, at a minimum:

· Be accessible to every employee and candidate by including a statement or cross-reference on the employment application or in the employee manual;

· Be based on job-relatedness, and state expressly that only information learned through social media that affects an employee's job performance will be considered;

· State expressly that, to the extent the employer learns of information that cannot be lawfully considered in making employment decisions (such as religious affiliations, disabilities, race, or other protected classifications), the employer will not consider such information;

· State that the company may conduct periodic Internet searches and that continued employment constitutes a waiver of any objection to the employer's use of such information;

· State that the employer is using social media sites to supplement the application process and that such checks are run on all applicants;

· State that the employer reviews only reputable sites as part of the screening process; and

· State that the company searches only publicly available sites and does not seek to circumvent privacy settings or otherwise access restricted information.

Creating a policy is only the first step. Each company must also ensure that its policy is implemented appropriately and consistently. For example, employers should only conduct job-related searches.

To the extent that an employer is considering making an adverse decision based on information learned through a social media search, the employer should be able to make a defensible connection between the information and the decision. The company should also document carefully what sites were searched, what search terms were used, and other similar administrative information.

Moreover, to reduce the possibility of allegations of discrimination, the company may want to consider having a non−decision-maker conduct the search and filter out impermissible information before the decision maker reviews the search results.

Technology Usage Policies
A company's technology-usage policy should:

· Address the extent to which, if at all, usage is allowed by employees on work time;

· State that the employer has the right to monitor any computer usage conducted via its system, including the content of e-mails and sites accessed, etc.;

· State that employees may not use social media (at home or work) to inappropriately disparage the company or disclose confidential information;

· Prohibit employees from disclosing personal information concerning other employees or customers;

· Proscribe the employee's violating the company's antidiscrimination policy, code of conduct, or other applicable policies;

· Prohibit employees from making libelous, defamatory, or harassing statements online and from engaging in other unlawful conduct;

· State that the employee must not state — or in any way imply or suggest — that they represent the company or are acting on its behalf when making statements online; and

· If applicable, state that in addition to the fact that all employees are employees at-will, employees who violate the usage policy may be subject to disciplinary action, including immediate termination.

Again, creating policies is only the first step. Given that usage polices may lead to disciplinary decisions, companies must be sure to implement them consistently and document any resulting decisions.

Conclusion
Social media tools can provide significant advantages to employers. When such tools are used properly, they permit employers to benefit in unprecedented ways and make decisions that maximize the company's productivity and best protect its interests.

Although there are inherent risks in using social media tools, employers can minimize such risks by evaluating fully the issues involved, adopting appropriate policies, implementing such policies consistently and documenting the process.

C.  handling terminations and layoffs

1.  Legal Considerations, e.g., WARN Act, OWBPA, RIF

2. Structuring severance/separation packages
a. Overview
A severance agreement is a contract, or legal agreement, between an employer and an employee that specifies the terms of an employment termination.

The most effective way to prevent a terminated employee from filing a complaint is to get a release of claims from the employee.  To accomplish this, the employer provides the employee with some form of consideration, typically cash, in exchange for the employee signing a release (a/k/a severance agreement).  In the release, the employee agrees to waive any and all claims arising out of the employment relationship between the employee and employer.  If drafted properly, severance agreements generally will be upheld if challenged in a court of law.  See Alexander v. Gardner-Denver Co., 415 U.S. 36, 52 n. 15, 94 S.Ct. 1011, 39 L.Ed.2d 147 (1974) (Under Title VII, an employee may validly waive a discrimination claim so long as the waiver is made knowingly and voluntarily); See also Oubre v. Entergy Operations, Inc., 522 U.S. 422, 427, 118 S.Ct. 838, 139 L.Ed.2d 849 (1998) (If an employer meets all of the OWBPA requirements an employee may effectively waive an ADEA claim).

2. Validity of Waiver

A waiver in a severance agreement generally is valid when an employee knowingly and voluntarily consents to the waiver. The rules regarding whether a waiver is knowing and voluntary depend on the statute under which suit has been, or may be, brought.  The rules for waivers under the Age Discrimination in Employment Act are defined by statute – the Older Workers Benefit Protection Act (OWBPA). Under other laws, such as Title VII, the rules are derived from case law.  In addition to being knowingly and voluntarily signed, a valid agreement also must: (1) offer some sort of consideration, such as additional compensation, in exchange for the employee’s waiver of the right to sue; (2) not require the employee to waive future rights; and (3) comply with applicable state and federal laws.

3. What determines whether a waiver of rights under Title VII, the ADA, or the EPA was “knowing and voluntary”?

To determine whether an employee knowingly and voluntarily waived his discrimination claims, some courts rely on traditional contract principles and focus primarily on whether the language in the waiver is clear.  Most courts, however, look beyond the contract language and consider all relevant factors – or the totality of the circumstances -- to determine whether the employee knowingly and voluntarily waived the right to sue. These courts consider the following circumstances and conditions under which the waiver was signed:

· whether it was written in a manner that was clear and specific enough for the employee to understand based on his education and business experience;
· whether it was induced by fraud, duress, undue influence, or other improper conduct by the employer;

· whether the employee had enough time to read and think about the advantages and disadvantages of the agreement before signing it;

· whether the employee consulted with an attorney or was encouraged or discouraged by the employer from doing so;
· whether the employee had any input in negotiating the terms of the agreement; and

· whether the employer offered the employee consideration (e.g., severance pay, additional benefits) that exceeded what the employee already was entitled to by law or contract and the employee accepted the offered consideration. 
F. COBRA

1. Overview

The Consolidated Omnibus Budget Reconciliation Act (COBRA) gives workers and their families who lose their health benefits the right to choose to continue group health benefits provided by their group health plan for limited periods of time under certain circumstances such as voluntary or involuntary job loss, reduction in the hours worked, transition between jobs, death, divorce, and other life events. Qualified individuals may be required to pay the entire premium for coverage up to 102 percent of the cost to the plan.

COBRA generally requires that group health plans sponsored by employers with 20 or more employees in the prior year offer employees and their families the opportunity for a temporary extension of health coverage (called continuation coverage) in certain instances where coverage under the plan would otherwise end.

COBRA outlines how employees and family members may elect continuation coverage. It also requires employers and plans to provide notice.

2. Who is entitled to benefits under COBRA?
            There are three elements to qualifying for COBRA benefits. COBRA establishes specific criteria for plans, qualified beneficiaries, and qualifying events: 

Plan Coverage - Group health plans for employers with 20 or more employees on more than 50 percent of its typical business days in the previous calendar year are subject to COBRA. Both full and part-time employees are counted to determine whether a plan is subject to COBRA. Each part-time employee counts as a fraction of an employee, with the fraction equal to the number of hours that the part-time employee worked divided by the hours an employee must work to be considered full time. 

Qualified Beneficiaries - A qualified beneficiary generally is an individual covered by a group health plan on the day before a qualifying event who is either an employee, the employee's spouse, or an employee's dependent child. In certain cases, a retired employee, the retired employee's spouse, and the retired employee's dependent children may be qualified beneficiaries. In addition, any child born to or placed for adoption with a covered employee during the period of COBRA coverage is considered a qualified beneficiary. Agents, independent contractors, and directors who participate in the group health plan may also be qualified beneficiaries. 

Qualifying Events - Qualifying events are certain events that would cause an individual to lose health coverage. The type of qualifying event will determine who the qualified beneficiaries are and the amount of time that a plan must offer the health coverage to them under COBRA. A plan, at its discretion, may provide longer periods of continuation coverage. 

Qualifying Events for Employees: 

· Voluntary or involuntary termination of employment for reasons other than gross misconduct

· Reduction in the number of hours of employment

Qualifying Events for Spouses: 

· Voluntary or involuntary termination of the covered employee's employment for any reason other than gross misconduct
· Reduction in the hours worked by the covered employee

· Covered employee's becoming entitled to Medicare

· Divorce or legal separation of the covered employee

· Death of the covered employee

Qualifying Events for Dependent Children: 

· Loss of dependent child status under the plan rules

· Voluntary or involuntary termination of the covered employee's employment for any reason other than gross misconduct

· Reduction in the hours worked by the covered employee

· Covered employee's becoming entitled to Medicare

· Divorce or legal separation of the covered employee

· Death of the covered employee

3. What process must individuals follow to elect COBRA continuation coverage?
            Employers must notify plan administrators of a qualifying event within 30 days after an employee's death, termination, reduced hours of employment or entitlement to Medicare. 

A qualified beneficiary must notify the plan administrator of a qualifying event within 60 days after divorce or legal separation or a child's ceasing to be covered as a dependent under plan rules. 

Plan participants and beneficiaries generally must be sent an election notice not later than 14 days after the plan administrator receives notice that a qualifying event has occurred. The individual then has 60 days to decide whether to elect COBRA continuation coverage. The person has 45 days after electing coverage to pay the initial premium. 

4. How long does COBRA coverage last?

COBRA establishes required periods of coverage for continuation health benefits. A plan, however, may provide longer periods of coverage beyond those required by COBRA. COBRA beneficiaries generally are eligible for group coverage during a maximum of 18 months for qualifying events due to employment termination or reduction of hours of work. Certain qualifying events, or a second qualifying event during the initial period of coverage, may permit a beneficiary to receive a maximum of 36 months of coverage. 

Coverage begins on the date that coverage would otherwise have been lost by reason of a qualifying event and will end at the end of the maximum period. It may end earlier if: 

· Premiums are not paid on a timely basis

· The employer ceases to maintain any group health plan

· After the COBRA election, coverage is obtained with another employer group health plan that does not contain any exclusion or limitation with respect to any pre-existing condition of such beneficiary. However, if other group health coverage is obtained prior to the COBRA election, COBRA coverage may not be discontinued, even if the other coverage continues after the COBRA election.
· After the COBRA election, a beneficiary becomes entitled to Medicare benefits. However, if Medicare is obtained prior to COBRA election, COBRA coverage may not be discontinued, even if the other coverage continues after the COBRA election.

Although COBRA specifies certain periods of time that continued health coverage must be offered to qualified beneficiaries, COBRA does not prohibit plans from offering continuation health coverage that goes beyond the COBRA periods. 

3. Tips and traps:  opposing unemployment compensation claims

A. Challenging Unemployment Claim

Challenging a claim for unemployment benefits should not be automatic.  Often times it is a better business decision to not contest a claim.  The decision to contest a claim should be made on a case by case basis taking into account several factors.  Some of the factors to consider are:

1. The difficult burden the employer faces in the unemployment dispute.  A terminated employee will be awarded benefits unless the employer can demonstrate that the employee was fired for “misconduct related to work.”  “Misconduct related to work” does not include poor performance or poor attitude.

2. Some employees are angered by an attempt to deny their unemployment benefits.  Consequently, challenging a claim may motivate the employee to hire a lawyer.    The lawyer will likely advise the employee to also file a discrimination suit.  Thus, instead of potentially saving a few dollars by denying the unemployment benefits, the employers actually costs itself a lot of money because it must pay counsel to defend the discrimination suit as well.

3. Challenging unemployment benefits forces the employer to state its position on the record.  This could potentially limit the grounds the employer may later wish to rely on in defending a subsequent discrimination lawsuit.  Lawyers often advise clients to make a claim for unemployment benefits for the sole purpose of obtaining “free discovery” for use during a discrimination suit.

B.  Resignations

i. Get resignation in writing

a. A written resignation leaves little room for disagreements about the facts at a later date.
b.  Make sure the employer accepts the resignation in writing. If an employee tells you he/she wishes to resign, you should give a letter of acceptance, even if the employee refuses or fails to put the resignation in writing.
4. Termination of the “difficult” employee-strategies for avoiding claims

A.  Basics Of Handling Terminations

1. Review termination decision

All termination decisions should be reviewed by HR or counsel before being carried out.

2. Develop a plan for the meeting

Successful termination meetings are carefully planned. Planning and preparation reduces stress and mistakes. 

3.  Practice what you are going to say

Just having a plan is not good enough.  You need to practice how to deliver the plan.  Sufficient practice will help you be more confident and calm during the termination meeting.

4.  Be ready to answer questions from the employee

Typical questions that employees ask are:

· When is my last day? 

· When will I receive my last paycheck? 

· Am I eligible for unemployment insurance? 

· Will my medical and insurance benefits continue? 

· What happens to my 401K and other retirement benefits?

· Will I receive severance pay? 

· Will I receive bonuses that I was eligible for? 

· Will I be paid for accumulated sick leave or unused vacation time? 

· Will you or the company provide employment references? 

· What will you say if you are asked to provide a reference? 

· When must I return company property, i.e. car, pager or cellular phone? 

· Can I say good bye to everyone before I go? 

· When can I go back to my office to get all my personal things?

5.  Be prepared to handle emotional and other reactions from the employee

Here are some tips for handling emotional reactions:

· Be confident, courteous and firm.

· Never argue with an employee about the termination decision.   Inform the employee the decision is final.

· Never apologize or try to soften the blow. 

· If an employee cries, offer him time to recover. 

· If an employee raises his voice, inform him that the meeting will not continue until he calms down. Never raise your voice in response. 

· If you suspect the employee is about to become violent, call security or the police immediately. 

6.  Conduct the meeting

1. An employee’s manager or direct supervisor should conduct the termination meeting. Hold the meeting at a time and location that will limit any embarrassment to the employee.

2. Information to cover in the meeting: 
· Notify the employee how and why he or she is no longer working at the company. Tell the truth, regardless of how uncomfortable it is. Never bend the truth, try to soften the blow or apologize.

· Inform the employee that the decision is final and when the termination will be effective. 

· Let the employee know what benefits are available, like: unemployment, health insurance, severance pay, etc.

· Inform the employ of how and when final wages and vacation pay is handled. 

· Inventory the company property returned by the employee (cell phone, laptop, office key, etc.)

· Give the employee a written termination notice.  If the employee has abandoned his job, send a written termination notice to an employee by certified mail return receipt requested. 

· If you are concerned that an employee may become violent or take legal action, you might consider preparing a statement explaining the termination and read it verbatim to the employee. 
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