Legal Briefs

by Adair Buckner
TAKING A CLOSER LOOK AT HARASSMENT CLAIMS

You always should be reviewing your policies and practices in light of legal developments, but year-end is an especially good time to do this.  The area of harassment claims is an especially good one to take a closer look at.
REVIEW LEGAL TRENDS

In the last several years, nontraditional workplace harassment lawsuits have popped up all over the country.  Lawsuits claiming female-on-male harassment and same-sex harassment, as well as an increase in claims of religious harassment and intra-racial harassment are more common.  In March 2011, a jury awarded $451,000 in a same-sex harassment case. The male employee alleged that a construction superintendant engaged in verbal abuse and taunting gestures of a sexual nature and exposed himself. The evidence at trial showed that the boss thought the male employee was too “feminine” and not a “rough ironworker.” The company in this case lacked a same-sex harassment policy and did not conduct such anti-harassment training.  

Intra-racial color harassment claims also are increasing.  Title VII includes “color” in its list of protected characteristics, and not all employers are aware of this fact and that claims of discrimination based on color are also on the rise.  An example is a lawsuit filed by a dark-skinned African-American waiter who claimed discrimination by his light-skinned African-American manager. The employee claimed that his manager called him a “tar baby” and “black monkey” and told him to bleach his skin.
Claims of religious harassment are also more common.  One lawsuit involved a factual situation in which a supervisor continually urged an employee to join the supervisor’s church and an employee who felt persecuted based on a belief in Native American spirituality.

HOW YOU CAN MINIMIZE RISK
Employers can take steps to minimize the risk of being on the wrong end of a nontraditional harassment suit.  
1.  First of all, review your description of harassment in your anti-harassment policy.   Make sure your handbook or policy does not only address sexually hostile work environments or sexually harassing behavior.  Be sure your policy covers all the possible bases for harassment—sex, age, race, color, national original, age, and disability.  Be sure that your harassment guidelines include same-sex harassment also.  Make sure the types of hostile environment situations which could occur on each possible protected category are discussed.
2.  When a harassment claim is raised, don’t make assumptions.  For example, in male-on-male harassment, a common mistake is to assume that the treatment was, at some point, welcomed by the victim. Every claim must be treated seriously and analyzed for a prohibited basis for the conduct, be it sex (even of the same sex against each other), age, race, color, disability, national origin, religion, or stereotypes based on a protected category.  Also, remember that discrimination “because of sex” doesn’t mean that physical intimacy was the end goal, as shown in the above case examples. Another common mistake, made in the case of same-sex harassment is treating the conduct as “horseplay.” 
3.  Investigate all harassment claims, even those not initially appearing to involve a protected class.  Analyze the claim carefully to be sure you have not missed a protected category in the basis for the harassment.
4.  Conduct regular training which emphasizes that your anti-harassment policies cover all forms of harassment, not just sexual harassment, and that it covers same-sex harassment and harassment of members within a protected category against each other.
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