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THE NLRB MARCHES FORWARD (OR MAYBE SOME BACKWARD)

1.  NOTICE POSTING RULE DELAYED AGAIN!  The National Labor Relations Board has announced it has postponed AGAIN the effective date of its new rule mandating the workplace posting of an official Notice of Employee Rights under the National Labor Relations Act.  The rule had been scheduled to go into effect on January 31st.  Now, the rule will be effective on April 30, 2012.  

The Board agreed to postpone the effective date at the request of the federal court in Washington, D.C., that is hearing a legal challenge regarding the rule. Judge Amy Berman Jackson said at the December 19th oral argument that she believes the case is a complicated one.  She asked the Board to postpone the effective date of the rule beyond January 31, 2012, because she needs more time to deal with the issues.  Four days later, the Board announced it “has determined that postponing the effective date of the rule would facilitate the resolution of the legal challenges that have been filed with respect to the rule.”

2.  Quickie Election Rule Finalized. The National Labor Relations Board has published a final rule amending its union election process.  The “quickie election” rule, which the Board rushed to finalize before losing one of its three remaining members at the end of the year, will significantly change the process for contesting petitions for union elections and limit an employer's opportunities to challenge the process before an election is held.  It also will limit an employer’s opportunity to communicate with its employees over issues of union representation before a vote is taken.  The rule is scheduled to take effect on April 30, 2012.  

The final rule eliminates pre-election rights of employees and employers in order to shorten the time before a representation election takes place.  It amends existing procedures by:

· Giving the NLRB hearing officer authority to limit the pre-election hearing to matters relevant to “question[s] concerning representation.”  As the Board clarified in its commentary accompanying the final rule, while the “regional director must determine that a proper petition has been filed in an appropriate unit in order to find that a question of representation exists, the regional director need not decide all individual eligibility and inclusion questions… and the hearing officer need not permit introduction of evidence relevant only to disputes concerning the eligibility and inclusion of individuals.”  The Board also commented on whether evidence sought to be introduced would be relevant to voter eligibility/inclusion as opposed to unit appropriateness.  As a consequence of this change, employers may not know which employees are eligible to vote until after the election takes place.  This issue is particularly problematic with respect to the determination of supervisory status, since the status of individuals as supervisors under the National Labor Relations Act may remain unresolved until voting is complete. 

· Authorizing the hearing officer to decide whether to permit briefing after the pre-election hearing, including the subjects to be addressed and the timing for filing.

· Consolidating the appeals process for Board review of pre-election issues and issues concerning the conduct of the election into a single post-election procedure.  By eliminating the possibility of appealing issues pre-election, the time between the filing of an NLRB election petition and an election will be reduced significantly.   Our best current estimate is that the time will be reduced so that there may now be approximately 28-35 days between the filing of the election petition and the election.  
· Ending the practice of delaying the scheduling of elections to permit time for a pre-election appeal.

· Narrowing the circumstances in which a request for special permission to appeal to the Board would be granted. Such permission would be granted only in extraordinary circumstances, when it appears that the issue addressed in the appeal would otherwise evade review.

· Giving the Board discretion to hear and decide any appeals to the election process, whether they concern pre- or post-election issues.

The full text of the final rule can be accessed at: http://www.nlrb.gov/sites/default/files/documents/3240/nfrmfinal_0.pdf.

The final rule does not address other issues set forth in the Board’s initial Notice of Proposed Rulemaking, published in June 2011, including the following:

· Electronic filing of election petitions; 

· Mandatory scheduling of hearings seven days after the notice of hearing is served; 

· Filing of position statements by the parties; 

· Inclusions of telephone numbers and e-mail addresses on the Excelsior voting list; and 

· Reducing an employer’s time to file an Excelsior voting list from seven to two working days. 

Litigation has been filed by the U.S. Chamber of Commerce and the Coalition for a Democratic Workplace challenging the quickie election rule, including the process the Board followed in promulgating the final rule.  In addition, the ranking member on the Senate HELP Committee has said he would seek to challenge the new rule under legislation allowing either the U.S. Senate or House of Representatives to introduce a joint resolution of disapproval to stop implementation of an agency regulation.  
This new rule may well be subject to the same challenges to implementation that the notice posting rule has run up against.  In the meantime, Employer Beware!  
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